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2 EDITORIAL

Caroline Presber

Editor-in-Chief
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LexisNexis is grateful
to MoClI for their
support in producing
a high-quality and
scholarly bilingual
review dedicated to
business law issues
in Qatar.

LEXISNEXIS QATAR 2019 #02

QATAR ON THE MOVE IN 2019

Dear Readers,

his fifth issue of the Qatar Business Law
Review has been produced in partnership with
the Legal Affairs Department at the
Ministry of Commerce and Industry (MoCl).
LexisNexis is grateful to MoCl for their support
in producing a high-quality and scholarly
bilingual review dedicated to business law issues in Qatar.

For this issue, we wanted to take stock of where things
stand in the Qatar diplomatic crisis. Some significant cases
have been decided since the crisis began in June 2017.
Others still await a decision. Professor Khawar Qureshi
QC and Catriona Nicol provide a concise summary of the
lawsuits currently before the International Court of Justice,
the World Trade Organisation and other entities. It should
be noted that attendees at the 2019 Qatar Business Law
Forum (QBLF) held on 12 November had the honour of
hearing a presentation of this paper. We plan to include
more QBLF papers in the next issue of the Qatar Business
Law Review.

2019 has marked the issuance of several important laws in
Qatar. We have therefore also included feature articles on
the liberalisation of Qatar's foreign investment regime
(Arnold Depierrefeu), the QFC's new FinTech regulations
(Dr. Andrew Mazen Dahdal), and the new QFC rules deter-
mining beneficial ownership of assets (Lauren Djedid).

Sovereign Wealth Funds have been on the increase since
1990 and are of particular relevance to Qatar. In his feature
article, Dr. Minas Khatchdourian looks at the involvement
of Sovereign Wealth Funds in international investment
arbitration, particularly in relation to questions of standing,
jurisdictional issues, and State immunity.

Finally, in our Practical Guidance section, Dr. Nasser
Al-Adba provides insight on enforcing an arbitration
judgment against a company that has filed for bankruptcy.

We hope these articles will add to your knowledge of the
Qatar legal landscape.
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Law No. 8/2019 on
the Regulation of Road
Transport

Official Gazette Issue No. 8, issued on 21
April 2019

H.H. Sheikh Tamim bin Hamad Al Thani, Emir
of the State of Qatar, has issued Law No.
8/2019 on the Regulation of Road Transport.
The Law aims to regulate the activity of land
transport. Road transport has been defined
as the transportation of persons, goods or
cargos using any means of land transport,
including the rental of means of transport
and land transport.

Articles 2-8 regulate the conditions and
procedures for licensing the practice of road
transport, as article 2 stipulates that it is not
permissible to engage in land transport acti-
vity without first obtaining a licence from
the competent administrative unit in the
Ministry of Communications and Transport.
Article 3 sets out the conditions for granting
a licence to engage in land transport activity
for physical and juristic persons as follows:

In respect of a physical person:

1. He shall be a Qatari national.

2. He shall not have been convicted of a
crime involving dishonesty or turpitude or
declared bankrupt, unless he has been reha-
bilitated.

3. He shall be registered in the commercial
register.

4. The licence applicant shall meet all the
requirements related to the means of road
transport and the technical and administra-
tive standards specified in the Regulation.

In respect of a judicial person:

1. It shall be a Qatari company established in
accordance with the provisions of the
Commercial Companies Law.

2. The practice of the land transport activity
shall be stipulated in its founding document
and in the commercial register.

3. It shall not have been declared bankrupt by
a final judgment.

4. The licence applicant shall meet all the
requirements related to the means of road
transport and the technical and administra-
tive standards specified in the Regulation.

Article 4 regulates the submittal of the
licence application by filling out the form
prepared for this purpose and presenting it
to the Department along with all supporting
documents as specified in the Regulation.
The Department will decide on an application
within 30 days from the date of its submittal
and notify the concerned person of its deci-
sion. In case of rejection of the application,
the rejection must be justified. If the 30-day
period elapses without a decision, the appli-
cation shall be deemed tacitly rejected. The
Law permits those whose application has
been rejected to file a grievance with the
Minister, against the Department's decision,
within 30 days from the date of notification
of the rejection decision or as of the date the
application has been considered tacitly
rejected. The Law granted the Minister a
30-day period, as of the date of filing the
grievance, to decide on the grievance. If this
period elapses without a decision by the
Minister, the grievance will be deemed tacitly
rejected. In all cases, the Minister's decision
on the grievance will be considered final.

LEXIS NEXIS QATAR 2019 #02
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According to article 5 of the Law, the licence 5. Car clubs are prohibited from operating or
duration is two years, renewable for a similar  opening branches without a licence.
period, upon the request of the applicant or
his or her legal representative. If the applica-  The Law also regulates the services of road
tion for registration is not submitted at least  freight brokers, stressing the need to obtain a
45 days before the expiry of the licence's licence to engage in such activity. The Law
validity, the licence will be deemed to have also stipulates in article 26 that the applicant
expired at the end of its term, unless the  for 3 licence to provide the services of road
licensee provide; an excuse accepted by the freight brokers must be a company esta-
Bepartmenz. /Atrtlc![e 8 of th_le L allov;s me blished in accordance with the provisions of
cpartment fo temporarily  suspen € the Commercial Companies Law. As described

licence for a period not exceeding three . Artic] h d freiaht brok )
months or cancel the licence in the following '™ Article 28, the road freight brokers must:

cases: 1. Implement the international laws and
1. If the licence is obtained based on false or ~conventions in force in the State and the
misleading information or documents. regulations and instructions related to the
2. If the licensee no longer fulfils any of the ~service of road freight brokers.

licence conditions. 2. Provide technical cadres and qualified

3. If the licensee breaches any of the provi-  workers to carry out the responsibilities and
sions of the Road Transport Llaw, the services of road freight brokers provided for

Regulation, the decisions issued in imple- in this Law, in accordance with the controls
mentation thereof, the relevant legislation, prescribed in the Regulation.

7 L7 e SIS 3. Adhere to the forms of the bills of lading

the State relating to road transport. . "
) . . and proofs of delivery and facilitate the
4. If the licensee has failed to remove the viola- . .
exchange of information and data on the

tions for which he or she has been notified,
within 60 days from the date of the notice. means of land transport and the cargo trans-
5. If the licensee repeats the same violation POrted by land.

or commits another violation before the 4. Comply with the requirements and
expiry of six months from the date of the methods of packaging and separation of the
previous violation. cargo transported by land and affix the ship-

Articles 9-25 of the Law set out the obliga- P (S thereon. . .
onelorihellicenseel 5. Follow the instructions on the shipment of

1. It is prohibited to use the means of land hazardous goods in accordance with the
transport for a purpose other than that relevant international agreements in force.

assigned thereto in the licence. 6. Provide the necessary facilities to the
2. It is prohibited to operate any means of management delegates in charge of the
land transport unless the licensee obtains an  control work to enable them to perform their

operation card. tasks.
3. The operation card must be kept in the ) )
transport means permanently_ ArtIC|€S 31 tO 34 Of the LaW pI’ESCI'Ibe the

4. Empty transport means not registered in Penalties imposed on any person who
the State are prohibited from entering the Violates the provisions of this Law by impo-
territory of the State or transit through its sing different sanctions depending on the

territory. nature of the violation.
Dr. Mohammed Law No. 20/2019 the same subject. This new Law is deemed a
Salem Abou El-Fara : reflection of the State of Qatar's permanent
Associate Professor of Private ng Promulgatmg e c commitment to combating money laun-
Qatar University - College of Law Anti-Money Laundering dering and terrorist financing in all its forms

and Terrorist Financing Law and is drafted in accordance with the latest

international standards adopted by major
Official Gazette, Issue No. 19, issued on international organisations, as is clear from
25 September 2019 the international conventions contained in

the preamble of the Law.
H.H. Emir Sheikh Tamim bin Hamad Al Thani,

Emir of the State of Qatar, has issued Law No.  Article 1 defines a terrorist act as follows:

20/2019 promulgating the Law on Combating 1. Any act constituting a terrorist offence in
Money Laundering and Terrorist Financing, accordance with the law regulating the
replacing Law No. 4/2010, which regulated combating of terrorism or the international

LEXISNEXIS QATAR 2019 #02
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conventions related to combating terrorism
to which the State is a party.

2. Any act intended to kill or cause severe
bodily injury to any other person not taking
an active part in the hostilities in the rise of
armed conflict, when the purpose of such
act, by its nature or context, is to instil fear in
a group of people or to coerce a government
or an international organisation to carry out
or omit a certain act.

The same article defines a terrorist as follows:

Any physical person who intentionally
commits any of the following acts:

1. Commits, or attempts to commit, a
terrorist act by any means, directly or indi-
rectly, unlawfully and wilfully.

2. Participates as an accomplice in a terrorist
act.

3. Organises or directs others to commit a
terrorist act.

4. Contributes to the perpetration of a terrorist
act by a group of persons acting with a common
purpose if the contribution is made intention-
ally and with the aim of furthering the terrorist
act or with the knowledge of the intention of
the group to commit a terrorist act.

Financial sanctions set forth in the Law will
mean the freezing and prohibition of funds
to prevent their provision, whether directly
or indirectly, to the benefit of specific persons
and entities, in accordance with the Law on
Combating Terrorism.

Any person who intentionally commits any
of the following acts will be deemed to have
committed the offence of money laundering:
1. Conversion or transfer of property by any
person who knows, or should have known, or
suspects that such property is the proceeds
of crime, for the purpose of concealing or
disguising the illicit source of such property,
or of assisting any person involved in the
commission of the Predicate Offence to
escape the legal consequences thereof.

2. Concealing or disquising the property's
real nature, source, or location; or disposi-
tion, movement, and ownership of the
property or rights thereof; by any person
who knows or should have known or suspects
that such property is the proceeds of crime.
3. Acquisition, possession or utilisation of a
property by any person who knows or should
have known or suspects that such property is
the proceeds of crime.

4. Participation, association, collusion, assis-
tance, incitement, facilitation, advice, coope-
ration, contribution or conspiracy to commit
or attempt to commit any of the acts speci-
fied in article 4.

The crime of money laundering is considered
as an independent crime.

Proving the illicit source of the proceeds is
not a prerequisite to sentencing the perpe-
trator of the predicate offence.

The punishment of the perpetrator for the
predicate offence will not prevent will punish-
ment for the crime of money laundering.

Pursuant to the provisions of the Law, any
person who by any means, whether directly
or indirectly, intentionally or unlawfully,
provides or collects funds, for the purpose of
using same and although aware that they
will be used, in part or in whole, in any of the
following acts, will be deemed a perpetrator
of the crime of financing terrorism:

1. The perpetration of a terrorist offence.

2. By a terrorist or by a terrorist organisation,
even in the absence of a link with a specific
terrorist act or operations.

3. Financing the travel of individuals to a
State other than their States of residence or
nationality for the purpose of the perpetra-
tion, planning, or preparation of, or partici-
pation in, terrorist acts or the providing or
receiving of terrorist training.

4. Organising the perpetration, or directing
others to perpetrate or attempt to perpetrate
any of the acts specified in the article.

5. Participating in, colluding, assisting,
inciting, facilitating, counselling, coopera-
ting, contributing or conspiring to perpe-
trate, or attempt to perpetrate any of the
acts set forth in this article.

Funds used for the offence of financing
terrorism include any funds, whether from a
legal or illegal source, regardless of whether
they are actually used in perpetrating,
attempting to perpetrate a terrorist act or an
act associated with any specific terrorist act.

The crime of financing terrorism also mate-
rialises, regardless of whether the person
accused of committing such crime resides in
the State where the terrorist or terrorist
entity is situated, or in the State where the
terrorist act was perpetrated or will be
perpetrated, or in another State. The crime of
financing terrorism is considered as a predi-
cate offence of money laundering.

The Law provides for many preventive
measures, including those provided for in
article 6, which are as follows: Financial
institutions and Designated Non-financial
Businesses and Professions (DNFBPs) must
identify the risks of money laundering and
terrorist financing, and must study, unders-
tand, evaluate, document, monitor and
update the same continually and submit
reports thereon to the regulators upon
request. In doing so, they must take into
account the risks that may arise from the
development of new professional products
and practices or from new technologies prior
to their use. Financial institutions and

LEXIS NEXIS QATAR 2019 #02
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Designated Non-financial Businesses and
Professions (DNFBPs) must take into account
the risks identified at the national level and
any other influencing factors upon studying
the risks.

These measures include those stipulated in

article 8 as follows:
“Financial institutions and Designated
Non-financial Businesses and
Professions (DNFBPs) shall develop the
appropriate requlations and apply
preventive measures to verify their
compliance with the provisions of this
Law in respect of financial sanctions.”

Article 9 also stipulates as follows:
“Financial institutions and Designated
Non-financial Businesses and
Professions (DNFBPs) are prohibited from
maintaining anonymous accounts or
accounts with clearly fake names."

Article 23 of the Law requires every person
entering or leaving the territory of the State
to submit an acknowledgment on certain
matters. This Article reads as follows:

"Any person entering or leaving the
territory of the State, possessing nego-
tiable currencies or bearer financial
instruments, precious metals or precious
stones, or arranging for their transfer
into or outside the State through a
person, by shipping, post or by any other
means, to declare the correct value
thereof to the competent customs offi-
cials, if the same is equal to or greater
than the value specified by the
Regulation”

The provisions of articles 29 and 30 of the
Law relate to the National Committee for
Combating Money Laundering and Terrorist
Financing, in terms of its composition and
competencies. The Law also contains provi-
sions relating to the Financial Intelligence
Unit in articles 31 to 38. There are provisions
relating to requlators, transparency, juristic
persons, legal arrangements as well as inves-
tigation, precautionary measures and other
provisions relating to international coopera-
tion, requests for mutual legal assistance,
extradition of criminals and penalties
imposed.

| DECISIONS |

1. Decision of the Board of Directors of
Qatar Financial Markets Authority No.
1/2019 on the Issuance of the Rules for
Listing Funds Units

Official Gazette, Issue no. 12, issued on 19
June 2019.

2. Decision of the Board of Directors of
Qatar Financial Markets Authority No.
2/2019 on the Issuance of the Rules for
the Governance of Listed Funds

Official Gazette, Issue no. 12, issued on 19
June 2019.

3. Decision of the Board of Directors of
Qatar Financial Markets Authority No.
5/2019 Promulgating the Financial
Services Law

Official Gazette, Issue no. 12, issued on 19
June 2019.

4. Decision of the Board of Directors of
Qatar Financial Markets Authority No.
3/2019 on the Amendment of some of
the Provisions of the Market Maker
Activity Rules issued by virtue of Decision
No. 4/2017

2019 #02

Official Gazette, Issue no. 17, issued on 6
August 2019.

5. Decision of the Board of Directors of
Qatar Financial Markets Authority No.
4/2019 on the Issuance of the Margin
Trading Rules

Official Gazette, Issue no. 17, issued on 6
August 2019.

6. Cabinet Decision No. 31/2019
Determining the Registration Duration in
the Commercial Register

Official Gazette, Issue no. 21, issued on 17
October 2019.

7. Cabinet Decision No. 30/2019
Determining the Duration of the Licences
of Commercial, Industrial and Similar
General Shops and Street Vendors

Official Gazette, Issue no. 21, issued on 17
October 2019.

8. Cabinet Decision No. 30/2019 on the
Conditions and Controls for the
Participation of Companies and Entities
Incorporated and Registered with the
Free Zones Authority and Qatar Financial
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Centre or with Other Agencies Authorised
by Law in Tenders, Auctions, Mumarasa,
Competitions and Direct Agreement

Official Gazette, Issue no. 21, issued on 17
October 2019.
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| DECREES |

1. Decree No. 24/2019 Ratifying the
Agreement on the Promotion and
Protection of Mutual Investments
between the Government of the State of
Qatar and the Government of the
Republic of Paraguay

Official Gazette, Issue no. 15, issued on: 11
July 2019.

2. Decree No. 21/2019 Ratifying the
Maritime Transport Agreement between
the Government of the State of Qatar
and the Government of the Republic of
Turkey

Official Gazette, Issue no. 15, issued on 11
July 2019.

3. Decree No. 30/2019 Ratifying the Air
Services Agreement between the
Government of the State of Qatar and
the Government of the Kyrgyz Republic

Official Gazette, Issue no. 16, issued on 18
July 2019.

4. Decree No. 25/2019 Ratifying the
Agreement on the Promotion and
Protection of Mutual Investments
between the Government of the State of
Qatar and the Government of the
Republic of Togo

Official Gazette, Issue no. 16, issued on 18
July 2019.

5. Decree No. 37/2019 Ratifying the Air
Services Agreement between the
Government of the State of Qatar and
the Government of the Republic of El
Salvador

Official Gazette, Issue no. 19, issued on 25
September 2019.

6. Decree No. 37/2019 Ratifying the
Agreement on the Promotion and
Protection of Mutual Investments
between the Government of the State of
Qatar and the Government of Ukraine

Official Gazette, Issue no. 19, issued on 25
July 2019.

LEXIS NEXIS QATAR 2019 #02
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The Qatar Diplomatic
Crisis - Two Years On

I n June 2017, Qatar found itself subject to
a number of blockading measures predo-
minantly imposed by its closest neighbours
in the Gulf, a situation which persists today.
Since that date, in efforts to mitigate and
resolve some of the issues arising from the
blockade, Qatar has instituted a number of
legal measures at an international level,
including approaches to the World Trade

Organisation (WTO), the International Court
of Justice (ICJ) and the International Civil
Aviation Organization (ICAO). This article
is intended to provide an overview of those
steps and their current status. It does not
purport to be a comprehensive summary

of all actions taken by Qatar, nor does it
purport to express an opinion on any of the
actions or the outcomes in each case.

Khawar Qureshi QC

Founding Partner
McNair Chambers

Catriona Nicol

Senior Associate
McNair Chambers
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Background

On 5 June 2017, a number of measures were without notice imposed
on Qatar by the United Arab Emirates, the Kingdom of Saudi Arabia,
Arab Republic of Egypt and the Kingdom of Bahrain (“Blockading
States"). These measures included, inter alia:

® the severance of diplomatic ties;

® closure of airspace, land border and the territorial sea;

® a refusal to allow Qatar-flagged vessels to call at ports;

® expulsion of Qatari diplomats, residents and visitors; and

e recall of their own citizens.

Following the imposition of these measures, certain third-party
countries (including, among others, Senegal, Jordan and Djibouti)
also imposed their own restrictions upon Qatar, predominantly rela-
ting to diplomatic relations. Oman and Kuwait declined to participate
or follow suit.

Subsequently, certain measures imposed by the Blockading States
and the third-party countries were either loosened or removed enti-
rely. However, over two years later, the majority of measures imposed
by the Blockading States remain in place.

Qatar's official position, as expressed consistently by the Ministry of
Foreign Affairs and the Foreign Minister, has been that the measures
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taken against Qatar by the Saudi-led bloc had "no legitimate justifi-
cation”, lacked any proof, and amounted to a "violation of sovereign-
ty" for Qatar. The Foreign Minister and Qatari diplomats posted
abroad have repeatedly expressed their preference for resolving
neighbourly disputes through negotiation and dialogue.

Following the measures taken in June
2017 by the Blockading States, Qatar
made a number of applications and
claims to international organisations
challenging those measures, including
the ICJ, WTO and ICAO.

Legal Developments

Following the measures taken in June 2017 by the Blockading States,
Qatar made a number of applications and claims to international
organisations challenging those measures, including the ICJ, WTO
and ICAOQ. Each of those proceedings is in progress at the moment
(with the decision by ICAO currently under appeal to the ICJ). In some
cases, Qatar has commenced actions in national courts around the
world. In addition, it has set up a "Compensation Claims Committee”
to assist those affected by the blockade.

While a comprehensive summary of the measures taken is not
possible given the confidentiality which often surrounds such
processes, this article provides an overview of various steps taken by
Qatar, including the proceedings before the CERD Committee, ICJ,
ICAO, WTO and in the national courts in London and New York.

CERD Committee

Qatar, the UAE and Saudi Arabia are all parties to the International
Convention on the Elimination of All Forms of Racial Discrimination
(CERD), a United Nations convention which commits its members to
the elimination of racial discrimination and the promotion of under-
standing among all races. In the event of a dispute between parties
(or in the language of CERD, if “a State Party considers that another
State Party is not giving effect to the provisions of this Convention"),
the matter may be brought to the attention of the Committee, who
will deal with it in accordance with the provisions of article 11 et seq.

On 8 March 2018, pursuant to article 11 of CERD, Qatar filed three
inter-State communications against Saudi Arabia and the UAE in
which Qatar alleged that the UAE and Saudi Arabia were in breach of
articles 2, 4, 5 and 6 of CERD.

On 29 October 2018, as there had been no satisfactory resolution of
the matter, Qatar referred the matter to the CERD Committee in line
with article 11(2) of CERD. Pursuant to article 11(3), the Committee
will deal with a matter referred to it in accordance with article 11(2)
"after it has ascertained that all available domestic remedies have
been invoked and exhausted in the case, in conformity with the gene-
rally recognized principles of international law (...)"

During a meeting in presence of the States' representatives held on
27 August 2019, the Committee adopted four decisions on its juris-
diction and on the admissibility of the three communications
submitted by Qatar. In decisions CERD-C-99-3, CERD-C-99-4, CERD-
C-99-5 and CERD-C-99-6, the Committee decided that it had juris-
diction in respect of the communications and declared them
admissible. In decisions CERD-C-99-4 and CERD-C-99-6, the
Committee requested its Chairperson to appoint (in accordance with
article 12(1) of CERD), an ad hoc Conciliation Commission to deal
with the next steps. The Commission is to be composed of five
members who are appointed with the unanimous consent of the
parties to the dispute, with a view to reaching an amicable solution
of the matter on the basis of respect for the CERD Convention.

There are currently three sets
of proceedings pending before the ICJ
in connection with the blockade.

Proceedings before
the International Court
of Justice

There are currently three sets of proceedings pending before the ICJ
in connection with the blockade:

* Application of the International Convention on the Elimination of
All Forms of Racial Discrimination (Qatar v. United Arab Emirates)

® Appeal Relating to the Jurisdiction of the ICAO Council under
article 84 of the Convention on International Civil Aviation (Bahrain,
Egypt, Saudi Arabia and United Arab Emirates v. Qatar)

¢ Appeal Relating to the Jurisdiction of the ICAO Council under
article I, section 2, of the 1944 International Air Services Transit
Agreement (Bahrain, Egypt and United Arab Emirates v. Qatar)

The latter two of these are dealt with below in connection with the
ICAO proceedings.

A. APPLICATION OF THE INTERNATIONAL
CONVENTION ON THE ELIMINATION OF ALL
FORMS OF RACIAL DISCRIMINATION (QATAR V.
UNITED ARAB EMIRATES)

l. Filing of Proceedings

On 11 June 2018, Qatar instituted proceedings before the ICJ against
the UAE.
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In instituting proceedings, Qatar relied on the CERD, alleging that the
UAE has targeted Qataris and their families for discriminatory treat-
ment by enacting and implementing a series of discriminatory
measures directed at Qataris based expressly on their national origin.
Qatar defines the "Discriminatory Measures” as follows:
"...the UAE:
- expelled all Qataris within its borders, without exception,
giving them just two weeks to leave;
- prohibited Qataris from entering into or passing through the
UAE, and ordered UAE nationals to leave Qatar or face severe
civil penalties, including deprivation of their nationality and
the imposition of criminal sanctions;
- closed UAE airspace and seaports to Qatar and Qataris and
prohibited all inter-state transport, which together with coor-
dinated measures enacted simultaneously by other nearby
states, rendered Qatar inaccessible by air, by land, and by sea;
- interfered with the rights of Qataris who own property in the
UAE;
- prohibited by law any speech deemed to be in “support” of
Qatar or opposed to the actions taken against Qatar, on threat
of severe financial penalty or up to 15 years imprisonment; and
- shut down the local offices of Al Jazeera Media Network ("Al
Jazeera") and blocked the transmission of Al Jazeera and other
Qatari stations and websites.
Further, the UAE has not only failed to condemn racial hatred
against Qataris, but has directly incited hate speech, as well as
a full-scale media campaign against Qatar and Qataris. UAE
government officials themselves actually have participated in
social media attacks on Qatari "sympathizers" and have called
for attacks against Qatar.
These and other actions described herein targeting Qatar and
Qataris (collectively, “Discriminatory Measures") are unlawful.”
(footnotes omitted)

The Application states that the impact
of the UAE’s measures was interference
with marriage and choice of spouse,
free expression, medical treatment,
education, right to work and property,
along with a lack of legal recourse.

The Application states that the impact of the UAE's measures was
interference with marriage and choice of the spouse, free expression,
medical treatment, education, right to work and property, along with
a lack of legal recourse. Qatar states that UAE has contravened its
specific obligations under articles 2, 4, 5, 6, and 7 of CERD, as well as
the customary international law principle of non-discrimination,
citing the UAE's collective expulsion and ban on entry; incitement of
and failure to condemn racial hatred and prejudice; discriminatory
interference with protected rights, and denial of effective protection
and remedies against acts of racial discrimination.

In its Application, Qatar seeks the following relief:

e A declaration that the UAE, through its State organs, State
agents, and other persons and entities exercising govern-
mental authority, and through other agents acting on its
instructions or under its direction and control, has violated its
obligations under articles 2, 4, 5, 6, and 7 of CERD;

® An order that the UAE take all steps necessary to comply
with its obligations under CERD and, inter alia,
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® immediately cease and revoke the Discriminatory Measures,
including but not limited to the directives against “sympathising”
with Qataris, and any other national laws that discriminate de
jure or de facto against Qataris on the basis of their national
origin;

® immediately cease all other measures that incite discrimina-
tion (including media campaigns and supporting others to
propagate discriminatory messages) and criminalise such
measures;

® comply with its obligations under the CERD to condemn
publicly racial discrimination against Qataris, pursue a policy
of eliminating racial discrimination, and adopt measures to
combat such prejudice;

e refrain from taking any further measures that would discri-
minate against Qataris within its jurisdiction or control;

® restore rights of Qataris to, inter alia, marriage and choice of
spouse, freedom of opinion and expression, public health and
medical care, education and training, property, work, participa-
tion in cultural activities, and equal treatment before tribunals,
and put in place measures to ensure those rights are respected;
¢ provide assurances and guarantees of non-repetition of the
UAE's illegal conduct; and

® make full reparation, including compensation, for the harm
suffered as a result of the UAE's actions in violation of the
CERD.

[Il. Qatar's Request for Provisional Measures

Along with the Application, Qatar filed a request for the following

provisional measures:
“a) The UAE shall cease and desist from any and all conduct
that could result, directly or indirectly, in any form of racial
discrimination against Qatari individuals and entities by any
organs, agents, persons, and entities exercising UAE govern-
mental authority in its territory, or under its direction or
control. In particular, the UAE shall immediately cease and
desist from violations of the human rights of Qataris under the
CERD, including by:
(i) suspending operation of the collective expulsion of all
Qataris from, and ban on entry into, the UAE on the basis of
national origin;
(if) taking all necessary steps to ensure that Qataris (or persons
with links to Qatar) are not subjected to racial hatred or discri-
mination, including by condemning hate speech targeting
Qataris, ceasing publication of anti-Qatar statements and cari-
catures, and refraining from any other incitement to racial
discrimination against Qataris;
(i) suspending the application of its Federal Decree-Law no.
(5) of 2012, On Combatting Cybercrimes, to any person who
“shows sympathy...towards Qatar" and any other domestic
laws that (de jure or de facto) discriminate against Qataris;
(iv) taking the measures necessary to protect freedom of
expression of Qataris in the UAE, including by suspending the
UAE's closure and blocking of transmissions by Qatari media
outlets;
(v) ceasing and desisting from measures that, directly or indi-
rectly, result in the separation of families that include a Qatari,
and taking all necessary steps to ensure that families separated
by the Discriminatory Measures are reunited (in the UAE, if
that is the family's preference);
(vi) ceasing and desisting from measures that, directly or indi-
rectly, result in Qataris being unable to seek medical care in the
UAE on the grounds of their national origin and taking all
necessary steps to ensure that such care is provided;
(vii) ceasing and desisting from measures that, directly or indi-
rectly, prevent Qatari students from receiving education or
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training from UAE institutions, and taking all necessary steps
to ensure that students have access to their educational
records;

(viii) ceasing and desisting from measures that, directly or indi-
rectly, prevent Qataris from accessing, enjoying, utilizing, or
managing their property in the UAE, and taking all necessary
steps to ensure that Qataris may authorize valid powers of
attorney in the UAE, renew necessary business and worker
licenses, and renew their leases; and

(ix) taking all necessary steps to ensure that Qataris are granted
equal treatment before tribunals and other judicial organs in
the UAE, including a mechanism to challenge any discrimina-
tory measures.

b) The UAE shall abstain from any measure that might aggra-
vate, extend, or make more difficult resolution of this dispute;
and

¢) The UAE shall abstain from any other measure that might
prejudice the rights of Qatar in the dispute before the Court.”

On 23 July 2018, following a hearing on 27-28 June 2018, the ICJ
handed down an order in which it granted in part the provisional
measures requested by Qatar. By eight votes to seven (in favour
President Yusuf; Vice President Xue; Judges Abraham, Bennouna,
Cancado Trindade, Sebutinde, Robinson; Judge ad hoc Daudet; and
against, Judges Tomka, Gaja, Bhandari, Crawford, Gevorgian, Salam;
Judge ad hoc Cot), the UAE must ensure:
"(i) Families that include a Qatari, separated by the measures
adopted by the United Arab Emirates on 5 June 2017, are
reunited;
(ii) Qatari students affected by the measures adopted by the
UAE on 5 June 2017 are given the opportunity to complete
their education in the UAE or to obtain their educational
records if they wish to continue their studies elsewhere; and
(iii) Qataris affected by the measures adopted by the UAE on 5
June 2017 are allowed access to tribunals and other judicial
organs of the UAE."

The other provisional measures sought by Qatar were not granted.

By 11 votes to four (in favour President Yusuf; Vice President Xue;
Judges Tomka, Abraham, Bennouna, Cancado Trindade, Gaja,
Sebutinde, Bhandari, Robinson; Judge ad hoc Daudet; and against,
Judges Crawford, Gevorgian, Salam; Judge ad hoc Cot) held:
"Both parties shall refrain from any action which might aggra-
vate or extend the dispute before the Court or make it more
difficult to resolve."

lll. The UAE's Request for Provisional Measures

On 22 March 2019, the UAE filed a request for the indication of
provisional measures. The UAE alleged that Qatar "has severely
aggravated and extended the dispute” by “referring the matter again”
to the CERD Committee on 29 October 2018. In its application, the
UAE requested that the Court order that:
“(i) Qatar immediately withdraw its Communication submitted
to the CERD Committee pursuant to Article 11 of the CERD on
8 March 2018 against the UAE and take all necessary measures
to terminate consideration thereof by the CERD Committee;
(i) Qatar immediately desist from hampering the UAE's
attempts to assist Qatari citizens, including by un-blocking in
its territory access to the website by which Qatari citizens can
apply for a permit to return to the UAE;
(iii) Qatar immediately stop its national bodies and its State-
owned, controlled and funded media outlets from aggravating
and extending the dispute and making it more difficult to
resolve by disseminating false accusations regarding the UAE
and the issues in dispute before the Court; and

(iv) Qatar refrain from any action which might aggravate or
extend the dispute before the Court or make it more difficult to
resolve."

Following hearings before the ICJ on 7-9 May 2019, the ICJ handed
down its decision on 14 June 2019. By 15 votes to one (Judge Cot, the
ad hoc judge appointed by the UAE, dissenting), the ICJ rejected the
request for provisional measures.

IV. Current status

On 25 July 2018, the ICJ handed down an order in which it fixed the
time limits for the filing of the parties’ memorial and counter-memo-
rial. As yet, no date has been announced for the hearing of the merits.

If the panel finds, in its final report,
that the disputed trade measure

does break a WTO agreement

or an obligation, it will recommend
that the measure be made to conform
with WTO rules.

World Trade Organisation

By way of background, settling WTO disputes is the responsibility of
the Dispute Settlement Body (DSB), which consists of all WTO
members. Where a dispute arises, the first step is for a party to
request a consultation—the countries in dispute have to talk to each
other to see if they can settle their differences by themselves. If the
consultations fail, the complaining country can ask for a panel to be
appointed who will consider the dispute and issue an interim and
final report. If the panel finds, in its final report, that the disputed
trade measure does break a WTO agreement or an obligation, it will
recommend that the measure be made to conform with WTO rules.
The report becomes the DSB's ruling or recommendation within 60
days unless a consensus rejects it. Both sides can appeal the report
(and in some cases both sides do).

In the present case, on 31 July 2017, Qatar filed three complaints
(DS526, DS527 and DS528) (known as "requesting a consultation”)
against the UAE, Bahrain and Saudi Arabia with the WTO (triggering
the 60-day consultation period). The applications were in respect of
measures relating to trade in goods, trade in services and trade-
related aspects of intellectual property rights from Qatar, with Qatar's
position being that the measures taken by the three countries appear
to be inconsistent with articles I:1, V:2, X:1, X:2, XI:1 and XlII:1 of the
General Agreement on Tariffs and Trade 1994 ("GATT 1994"), articles
[1:1, 1:1, 11:2, 11:3 and XVI of the General Agreement on Trade in
Services, and articles 3 and 4 of the Agreement on Trade-Related
Aspects of Intellectual Property Rights ("TRIPS Agreement”).

As to the current status of those proceedings:

e Qatarv. UAE (DS526): on 6 October 2017, Qatar requested the esta-
blishment of panel. At its meeting on 22 November 2017, the DSB
established a panel. Following the agreement of the parties, the panel
was composed on 3 September 2018.
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e Qatar v. Bahrain (DS527): No update available beyond Request for
Consultation.

e Qatarv. Saudi Arabia (DS528): No update available beyond Request
for Consultation.

On 1 October 2018, Qatar filed a further complaint (DS567) against
Saudi Arabia concerning Saudi Arabia's alleged failure to provide
adequate protection of intellectual property rights held by or applied
for entities based in Qatar, alleging that the measures taken by Saudi
Arabia were inconsistent with articles 3.1, 4, 9, 14.3, 16.1, 41.1, 42
and 61 of the TRIPS Agreement. On 18 February 2019, the WTO
Director-General composed the panel. In July 2019, the Qatar
Government Communications Office issued a press release in which
it said that it had complete two days of meetings in Geneva before
the WTO Dispute Settlement Panel charged with addressing the
dispute, and that following a second meeting, and several additional
written submissions by the parties, the Panel is expected to issue its
ruling in the coming months.

On 28 January 2019, the UAE filed a complaint (DS576) against Qatar,
in respect of measures imposed by Qatar relating to importing,
stocking, distribution, marketing, or sale of goods from the UAE. The
UAE claimed that the challenged measures appear to be inconsistent
with articles I:1, lll:4, X, XI:1 and XXIII:1(b) of the GATT 1994, and
articles 23.1 and 23.2(a) of the WTO's Dispute Settlement
Understanding (DSU). On 11 April 2019, the UAE requested the
establishment of a panel, which was established (but not yet
composed) on 28 May 2019. In a communication dated 8 August
2019, the UAE stated that it was withdrawing the complaint due to
"Qatar's public withdrawal of the measures in question”.

In relation to Qatar’s second WTO
complaint against Saudi Arabia, the
company at the heart of that complaint,
beIN Corporation, has also filed its own
international investment arbitration
claim against Saudi Arabia pursuant
to the OIC Agreement.

Investment Treaty
Arbitration

In relation to Qatar's second WTO complaint against Saudi Arabia, the
company at the heart of that complaint, belN Corporation, has also
filed its own international investment arbitration claim against Saudi
Arabia pursuant to the OIC Agreement (The Agreement on Promotion
and Protection and Guarantee of Investments among Member States
of the Organisation of the Islamic Conference).

In the Notice of Arbitration (dated 1 October 2018), belN seeks
damages of over USD 1 billion, claiming that Saudi Arabia had
initiated a series of abusive measures specifically targeting global
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broadcaster belN, with the objective of forcing the Qatar-
headquartered company out of the local broadcasting market and
destroying the value of belN's investments in Saudi Arabia. BelN
describes the allegedly unlawful and unilateral measures as inclu-
ding:

® revoking belN's legal right to operate in the jurisdiction;

® prohibiting the broadcast of belN channels;

® banning the importation and distribution of belN set-top boxes;

® suspending all monetary transactions with belN; and

® blocking access to belN's websites and call centre.

BelN also cites Saudi Arabia's alleged active support of the broadcast
TV pirate channel named "beoutQ".

The arbitration is currently pending and little information is publicly
available.

In addition, on 28 March 2019, Qatar Pharma, a Qatari medical
company, filed a Notice of Arbitration against Saudi Arabia under the
OIC Agreement. The claims are said to arise out of the alleged repu-
diation of long-term sales contracts concluded between Saudi
Arabia's Ministry of Health and the claimants, after Saudi Arabia
suspended diplomatic relations with Qatar in 2017. The claimants
allege that the Ministry failed to pay for products supplied by the
claimants under these contracts and forced them to close their ware-
houses in Saudi Arabia. The arbitration is currently pending.

Article I(1) of IASTA provides that
Contracting State will grant to other
Contracting States the privilege to fly
across its territory without landing and
the privilege to land for non-traffic
purposes.

International Civil Aviation
Organisation

Qatar, Bahrain, Egypt and the UAE (but not Saudi Arabia) are all
parties to the International Air Transit Services Agreement 1944
(IASTA). Article I(1) of IASTA provides that Contracting State will grant
to other Contracting States the privilege to fly across its territory
without landing and the privilege to land for non-traffic purposes.
The privileges in IASTA must be exercised in accordance with the
Chicago Convention 1944. Article 1 of the Chicago Convention 1944
recognises a State's sovereignty over its airspace. Article 5 recognises
the right of aircraft not engaged in "scheduled international air
services" to fly into or transit non-stop across the territory of
Contracting States. The Chicago Convention 1944 also established
ICAO for the purpose, inter alia, of “avoid[ing] discrimination between
Contracting States"

IASTA and the Chicago Convention 1944 provide for a dispute settle-
ment procedure where measures taken cause "“injustice and hard-
ship" to a Contracting State. The ICAO Council undertakes an
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inquisitive/consultative process and may thereafter make findings
and recommendations to the ICAO Assembly, including, ultimately,
the suspension of rights/privileges. Such a suspension requires a
two-thirds majority vote.

In two decisions dated 29 June 2018,
the ICAO Council rejected the
preliminary objections to Qatar’s
applications.

Disputes arising out of the interpretation/application of the Chicago
Convention 1944 are, ultimately, referable to the ICJ or an ad hoc
arbitration tribunal for a final and binding decision.

A number of claims were filed with ICAO by both Qatar and the
Blockading States following the imposition of the closure of airspace
measures. In respect of the claims that Qatar filed, the UAE, Saudi
Arabia, Bahrain and Egypt filed preliminary objections to these claims,
stating that ICAQ did not have jurisdiction to consider these. In two
decisions dated 29 June 2018, the ICAO Council rejected the prelimi-
nary objections to Qatar's applications.

On 4 July 2018, Bahrain, Egypt and the UAE filed two applications
with the ICJ (with Saudi Arabia participating in one):

® A Joint Application constituting an appeal against the decision
rendered by the ICAO Council on 29 June 2018, in proceedings
initiated by Qatar against Bahrain, Egypt and the UAE on 30 October
2017, pursuant to Article Il, Section 2, of IASTA.

® A Joint Application constituting an appeal against the decision
rendered by the ICAQ Council on 29 June 2018, in proceedings
initiated by Qatar against Bahrain, Egypt, the UAE and Saudi Arabia
on 30 October 2017, pursuant to Article 84 of the Chicago Convention.

In both applications, the applicants requested that the ICJ adjudge
and declare:
(1) [t]hat the decisions of the ICAO Council dated 29 June
2018 reflects a manifest failure to act judicially on the part of
the ICAO Council, and a manifest lack of due process in the
procedure adopted by the ICAO Council; and
(2) [tlhat the ICAQ Council is not competent to adjudicate
upon the disagreements between the State of Qatar and the
Applicants submitted by Qatar to the ICAO Council by Qatar's
applications dated 30 October 2017; and
(3) [t]hat the decisions of the ICAO Council dated 29 June 2018
in respect of both applications is null and void and without
effect.”

These cases are currently pending before the ICJ. It was announced
on 7 October 2019 that hearings would take place from 2-6 December
2019.

Currency Cases

Between June and December 2017, Qatar alleges that steps were
taken to destabilise the Qatari riyal by certain of the Blockading

States. As a result, Qatar has taken steps both internally and in
national courts in other jurisdictions to address the alleged actions.

A. INTERNATIONAL LITIGATION

On 8 April 2019, the Qatar Government Communications Office
announced that Qatar had filed cases in London and New York
against three banks, named as Luxembourg-based Banque Havilland,
the UAE's First Abu Dhabi Bank (FAB) and Saudi Arabia's Samba Bank.
The filing of the lawsuits followed an investigation into market mani-
pulation announced by Qatar in December 2017, and represents the
first legal actions that Qatar has brought based on the findings of
that investigation. In the complaint filed against FAB and Samba
Bank in the New York courts, Qatar stated that it was seeking relief
“from brazen schemes to manipulate the markets for Qatari currency,
bonds, and other financial instruments”

B. QATAR FINANCIAL CENTRE PROCEEDINGS

The Qatar Financial Centre Regulatory Authority (QFCRA) commenced
an investigation in March 2018 into suspected manipulation by FAB,
which had a branch in the QFC, of the Qatari riyal, Qatari government
securities, and related financial instruments. As part of that investi-
gation, the QFCRA required the production of various documents
(including relevant trading records and related documentation). FAB
refused to comply with a notice to provide the documentation, and
as a result, the QFCRA instituted proceedings in the QFC Civil and
Commercial Court. On 18 November 2018, the Court of First Instance
ordered FAB to provide such documentation, and, on 17 February
2019, made a further order requiring FAB to file and serve an affidavit
on the procedures and processes it had put in place worldwide to
preserve documents it had been ordered to produce. On 13 May
2019, FAB's appeal to the Appellate Division of the Civil and
Commercial Court against this second order was rejected.

On 25 August 2019, the QFCRA issued a statement announcing that
it had imposed a financial penalty of QAR 200,000,000 (USD
54,945,055) on First Abu Dhabi Bank PJSC for obstruction of the
QFCRA's investigation.

A further judgment was handed down by the QFC Civil and
Commercial Court on 17 September 2019 in which the Court found
that FAB was and remained in contempt of two orders made by the
Court as to document production and preservation. In its judgment,
the Court observed that:
“It is remarkable that an institution such as the Bank, with its
wide-spread international business, should have chosen deli-
berately to disobey orders of a duly constituted court. It is
appropriate in the circumstances that the Court makes, as it
now does, a formal finding that the Bank is in contempt of
court. That may have some significance for the reputation of
the Bank internationally.”

Concluding Observations

As evidenced by the numerous legal processes which remain ongoing,
the events that commenced in June 2017, and any potential determi-
nations thereof, may have far-reaching outcomes internationally and
not just within the GCC region. It remains to be seen whether, as has
been suggested by some commentators, the path of mediation will
lead to a resolution of the disputes in the interim.
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Qatar’s New

Foreign

Investment Law: A New
Regime Relaxing Foreign
Investment Rules

Q atar’s new Foreign Investment Law is,
on paper, a major step in boosting the
attractiveness of Qatar as an investment
destination, to be considered together
with other initiatives taken in the context
of the land, air and sea blockade imposed
on Qatar since 5 June 2017 by several

of its neighbours. The way in which the
Government will implement the new law

remains to be seen. While the new Foreign
Investment Law is general in nature and
likely to apply to many of foreign
companies wishing to establish themselves
in Qatar, it will not apply to all of them.

It remains critical to obtain correct legal
advice in order to ascertain the rules
applicable in the particular circumstances.

Arnaud Depierrefeu

Corporate and Projects Lawyer
Paris Bar

On 7 January 2019, Law No. 1/2019 Regulating Non-Qatari Investment
in Economic Activities, commonly known as the New Foreign Investment
Law (the "New FIL"), was issued. It came into force on 24 February 2019
and repealed the previous Law No. 13/2000 (the "Old FIL").

The main feature of the New FIL is a spectacular reversal of principle:
a foreign investor may now invest in all sectors of the economy up to
100% of the share capital of a Qatar registered company (“Company"),
whereas the principle in the Old FIL was, subject to limited excep-
tions, that a foreign investor had to set up a Company in joint venture
with a local partner holding at least 51% of its share capital.

The main feature of the New FIL

is a spectacular reversal of principle:
a foreign investor may now invest in
all sectors of the economy up to
100% of the share capital of a Qatar
registered company.

However, things are not so simple, as the New FIL does not apply in
all situations. Moreover, the ability for a foreign investor to set up a
Company where it is the majority or even the sole shareholder is
conditional upon an administrative approval being given. Finally, its
practical implementation is dependent on the issuance of executive
regulations (the "Executive Regulations") which, at the time of
writing this article (October 2019), had not been released.
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The New FIL is, on paper, a major step in boosting the attractiveness
of Qatar as an investment destination, to be considered together with
other initiatives taken in the context of the land, air and sea blockade
imposed on Qatar since 5 June 2017 by several of its neighbours (the
"Blockade”).’

The way in which the Ministry of Commerce & Industry (MCI), the
authority in charge of implementing the law and of drafting the
Executive Regulations, will implement the New FIL remains to be
seen.

A Wide-Ranging, But Not
Universal Law

The New FIL is general in nature and applies in principle to any
foreign investor (individual or corporate body) who wishes to carry
out an economic activity in Qatar, whether in relation to a specific
project or with a more long-term approach.

The New FIL (as per article 25-2) does not generally apply to compa-
nies incorporated by the Government of Qatar with foreign investors,
where the Government is acting either through so-called “public
corporations” (such as the Qatar General Electricity & Water
Corporation, often referred to as KAHRAMAA) or through private
companies in which the Government holds shares (such as Qatar Rail
or Qatari Diar or the various joint venture companies where Qatari
Diar is a shareholder).

This general exclusion extends to foreign companies exploiting
natural resources by virtue of a special agreement with the State of
Qatar (article 25-1).2 It also does not apply to
“companies and individuals licensed by Qatar Petroleum to
conduct any petroleum operations or which aim at investing in
the oil, gas and petrochemical sectors” (article 25-3).

While the first part of this sentence seems to reiterate the exclusion
of article 25-1, it remains to be seen if foreign companies that come
to Qatar to work in the oil and gas sector without doing any explora-
tion or production activities® will be governed by the New FIL or not.

The New FIL also defines (in its article 4) a limited number of sectors
in which a foreign investor is prohibited from investing: banks and
insurance companies;* commercial agencies; and any other fields
determined by a decision issued by the Council of Ministers. The Old
FIL also mentioned “the purchase of real estate” as another prohi-
bited sector but it was removed from the list.>

These sectors are actually not the only ones where foreign invest-
ment is prohibited. Indeed, the principle of article 2 is not only subject
to article 4 but also to “any specific laws organising the conduct of
business and professions by non-Qataris”® For example, there are
separate laws prohibiting foreign investment in the following fields:
private security services, manpower supply, and insurance brokerage.

1. The Kingdom of Saudi Arabia, the Kingdom of Bahrain and the United Arab Emi-
rates, supported by several countries including Egypt.

2. For example, when the State of Qatar, acting through Qatar Petroleum, enters into
an EPSA (exploration and production sharing agreement) or a concession agreement
with a foreign "major".

3. For example: engineering consultancies, EPC contractors, and service providers on
the construction side of the oil and gas industry.

4. Except for those exempted by a decision of the Council of Ministers. Such an
exemption already existed under the Old FIL and was already granted in the past

to seven foreign banks: four from the Middle East and three from the West (HSBC,
Standard Chartered and BNP Paribas).

5. However, there remain restrictions on foreign investors owning real estate in
Qatar, which have however recently been relaxed (see footnote 20).

6. This comes from the wording of article 2. The same concept is reiterated in article 6.
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Specific laws will therefore supersede
the New FIL. This applies where there
is a prohibition on a foreign investor
investing in a particular sector or when
there is a rule maintaining the need to
team up with a Qatari partner.

Specific laws will therefore supersede the New FIL. This applies where
there is a prohibition on a foreign investor investing in a particular
sector or when there is a rule maintaining the need to team up with
a Qatari partner.

In addition, one should note that the New FIL, like the Old FIL, does
not apply throughout Qatar, namely in the Qatar Financial Centre
(QFC), the Qatar Science & Technology Park (QSTP) and the new free
zones administered by the Qatar Free Zone Authority (QFZA) (all of
which allow 100% foreign ownership in any event).

Therefore, while the New FIL is general in nature and likely to apply
to many of the foreign companies wishing to establish themselves in
Qatar, it will not apply to all of them. It remains critical to obtain
correct legal advice in order to ascertain the rules applicable in the
particular circumstances.

Open Questions Around
the New Principle
Established in Article 2

The possibility for a foreign investor to establish a 100% foreign-
owned Company in Qatar is not new. There was a list of priority
sectors under the Old FIL, which was extended through an amending
law passed in 2010.8 Several international companies, mainly in the
field of industrial activities or new technologies®, managed to obtain
an exemption under the Old FIL.

What the New FIL changes is first, the removal of a list of limited
priority sectors and a new principle whereby foreign investment is
welcome in all sectors without a local partner'® and secondly, to
provide for a process to obtain an exemption that appears efficient
on paper.

As a matter of fact, an application to obtain approval for a foreign
investor to exceed 499% of the shares in a Company must be submitted
to a dedicated department of the MCI (the "Department of Business
Development & Investment Promotion"), which must make a decision
within 15 days of a complete application being submitted. In case of
rejection, an appeal to the Minister in charge of the MCl is possible
(provided that this is submitted within 15 days of the rejection) and
the Minister must make a decision within 30 days of the appeal being
submitted. The Minister's decision is considered final.

7. For example, the Engineering Law No. 19/2005 (as amended) still mentions that a
local engineering office needs to be set up in the form of a 51/49 joint venture. This
will supersede the principle set in the New FIL, until the engineering law is eventually
amended.

8. Sectors such as "information technology”", "business consultancy" or "sports" were
added to a list of "older” priority sectors: "agriculture, industry, health, education,
tourism, utilisation of natural resources".

9. Such as, for example, Thales of France or Huawei of China.
10. Subject to obtaining an approval and to the exceptions as discussed above.
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This is a welcome development. The OId FIL did not provide for any
timeline and we are aware of exemption applications that could last,
at the very least, for one year and sometimes several years, without
any guarantee as to the final outcome. Obviously, such delays made
the whole process unattractive to foreign investors.

Today, in the absence of the Executive Regulations, the MCl continues
to deal with applications presented on the basis of the priority sectors
of the Old FIL, although we understood there is more flexibility, espe-
cially where an application is presented by a global player. The reality
however, for the moment, is that the New FIL is currently not being
implemented as far as article 2 is concerned.

Once the New FIL is actually implemented, and subject to any further
restrictions or conditions to be determined by the Executive
Requlations, it will have implications for newcomers in Qatar, but
also for entities that were set up under the old regime.

As a matter of fact, it was customary to include in the shareholders'
agreement of a joint venture Company a clause whereby the 49%
(foreign) partner had the option to acquire the shares held by the
51% (local) partner in case of a change of law. In the situation where
a local partner agrees to exit pursuant to such a clause or to any
other commercial agreement, then the New FIL provides, on paper,
for a legal basis to allow the foreign partner to become the sole
owner of the Company™ (or to bring in another foreign partner as a
shareholder).

It remains to be seen how the MCI will deal with any such applica-
tions. It is interesting to note that article 15 mentions the possibility
for the foreign investor “to transfer the ownership of his investment
to any other investor or transfer it to their national partner in case of
a partnership”, but not the other way around.

Another situation to be tested will be
the ability for entities exempted under
the Old FIL (with a business scope
mentioning one or more of the priority
sectors) to extend their business

scope in order to include a larger
array of activities.

Another situation to be tested will be the ability for entities exempted
under the Old FIL (with a business scope mentioning one or more of
the priority sectors) to extend their business scope in order to include
a larger array of activities.

Other Useful Developments
under the New FIL

In addition to article 2, the New FIL contains a number of useful
provisions, a selection of which are discussed here.

First, the New FIL lists a number of protections available to a foreign
investor, such as:

e protection against unlawful expropriation (article 13);
e freedom to transfer proceeds from their investments (article 14);

11. The Commercial Companies Law No. 11/2015 allows in particular an LLC (which
is the most common form of commercial company used in Qatar) to be owned by one
shareholder only.

o freedom to transfer their shares (article 15); and
e freedom to resort to arbitration to resolve disputes (article 16)."

These are useful confirmations to have, in conjunction with treaties
to which Qatar is a party.

The New FIL also lists a number of incentives that may be available to
a foreign investor, such as:

e the allocation of land for a project (article 8);

® the ability to import the goods and equipment required for a
project (article 9);

e the exemption from income tax (article 10) and customs duties
(article 11); and

® any other incentives and benefits which the Council of Ministers
may grant to a specific project (article 12).

All these incentives are subject to applicable provisions under rele-
vant laws."™ Such incentives already existed under the Old FIL and to
the best of our knowledge, were very rarely awarded even for major
industrial or power projects. It remains to be seen if a new practice
will emerge under the New FIL.

While focussing on companies to be established with an element of
foreign investment, the New FIL, under article 5, also deals with the
ability for a foreign investor to establish a branch in relation to a
specific project. This is a confirmation of a principle contained in the
Old FIL whereby a foreign company which signed a “contract of
public utility" could establish a presence for the purpose of perfor-
ming such a contract, without the need to set up a Company with a
local partner. The New FIL clarifies that such a contract will be under-
stood as a contract signed with the State (acting through a Ministry
or a public corporation) but also with commercial companies wholly
or partly owned by the State. This is welcome confirmation of a
previous constant practice.

The New FIL, however, changes the process of a branch establish-
ment: an exemption to be issued by the Minister in charge of the MCI
will not be required any more, as the text now mentions a mere
“registration in the commercial registry", which is a welcome simpli-
fication.

The new text also provides that the branch must be set up after the
contract has been awarded but before it is signed. It is unclear how
this will work in practice as a branch was typically set up under the
Old FIL only after a contract had been signed. Pending the issuance of
the Executive Regulations, the MCI still follows the prior practice.

If the Executive Requlations do indeed
open up most sectors of the economy to
wholly foreign-owned subsidiaries, then
the attractiveness of setting up a project
branch will probably progressively fade
away.

12. The freedom to resort to arbitration does not apply to labour disputes. It does
apply to commerecial relations with third parties, including with a local partner in a
joint venture Company. It should be noted, however, that there are restrictions on the
ability for public entities, which are often the clients in major projects, to resort to
arbitration, as the Public Procurement Law (Law No. 24/2015) requires the approval of
the Minister of Finance which, in practice, is only granted in respect of the largest of
projects or in special cases.

13. In particular, the Income Tax Law (Law No. 24/2018) sets out a procedure to
request a tax exemption.
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If the Executive Regulations do indeed open up most sectors of the
economy to wholly foreign-owned subsidiaries, then the attractiveness
of setting up a project branch will probably progressively fade away.™

Looking at the Big Picture:
What Does this New Law
Tell Us about Qatar Today?

The New FIL was issued around 18 months after the start of the
Blockade.

It would be wrong to consider that the New FIL was only prompted
by this event: the drafting of a New FIL was in progress before the
Blockade as Qatar regularly revisits its key laws as part of its legisla-
tive process.™

However, it is probable that the Government took into consideration
the need to improve the attractiveness of Qatar in the context of the
Blockade, the difficult economic situation in the region since the
sharp drop in oil prices in 2014, and what neighbouring countries do
to boost their own attractiveness to foreign investors.”® This may
explain why the New FIL has broadened significantly the numbers of
areas that are open to full foreign ownership.

However, as explained above, the New FIL is today technically in force
but not implemented, pending the issuance of the Executive
Regulations. One can hope these regulations will be released in the
not too distant future and will not restrict too much the principles
contained in the law, which would inevitably limit the instances
where a joint venture would need to be set up with a local partner.”

14. Especially since a project branch attracts a 3% contract retention tax on the
contract amount, on top of the 10% income tax applicable on locally generated
profits, whereas a company only has to pay income tax.

15. For example: a first FIL was issued in 1980, then superceded by the Old FIL of
2000, which was amended through a law of 2010. Other important laws have regularly
been amended such as the commercial companies' law, the tax law or the labour law.

16. In particular, the UAE announced in September 2018 the enactment of the
Foreign Investment Law (through Federal Law No. 19/2018) that would also reverse
the 51/49 principle applying onshore UAE. Interestingly, at the time of drafting of
this article and as for Qatar, the concrete implementation of the new UAE law is still
on hold and subject to executive regulations being issued (a cabinet resolution has
identified 13 sectors that would fall under the new law but each emirate of the UAE
will have some flexibility on how to implement the law to these sectors).

17. In this respect, it should be noted that even if the New FIL allows a foreign
investor to establish a Company without a local partner, there might be very good
commercial, technical or strategic reasons to nonetheless establish a Company in joint
venture with a local partner. However, arguably, it is appealing for foreign investors to
be able to operate their local subsidiary without a joint venture partner.

BIOGRAPHY

The intention of Qatar to promote its attractiveness through the
enactment of the New FIL should also be considered with other
initiatives introduced since the Blockade, for example:

® allowing nationals from 80 countries to obtain a visa on arrival at
Hamad International Airport;'

® removing the exit permit system;™

® opening more widely real estate ownership to foreigners;*

® developing free zones through the newly established QFZA;?" and
® finalising a long-awaited PPP law.?

In parallel with these initiatives and even before the Blockade, one
should also mention the progressive opening up by the QFC and by
the QSTP of their list of eligible activities in order to allow more
foreign investors to set up in these investment areas.”®

These developments give more options to foreign investors in Qatar,
which is a good thing. However, a degree of coordination would be
useful to avoid unnecessary competition and overlaps between these
various authorities so that each one can cater to the needs of
different types of businesses.

The concrete application of the New FIL, together with other initia-
tives, will surely be watched very closely by the World Bank, by rating
agencies, and by the business community at large before giving Qatar
full credit for its laudable intentions.

18. One of the first measures taken after the blockade, in August 2017. Only around
30 nationalities were eligible to that sort of visa before.

19. In September 2018, a Law No. 13/2018 amended a specific article of the immigra-
tion law, which was previously issued in 2015 but fell short at that time to remove the
exit permit system. Only some limited exceptions remain in place today requiring an
employee to request from his employer a permission to leave Qatar.

20. In March 2019, executive regulations of Law No. 16/2018 were enacted although
we are not sure if they are effectively implemented. They allow foreigners to have
freehold ownership of property in ten areas, while 16 areas have been identified where
foreigners may lease property for up to 99 years.

21. Decree-Law No. 21/2017 enabled the reactivation of a Law No. 34/2005 on Free
Zones which had never been implemented in practice. The QFZA has taken over the
development of three free zones from Manateq.

22. Which has been in the works since 2012 but seems to be now close to promulgation.
23. The activities permitted in the QFC are today broader than the initial ones
focussed on banking, insurance and professional services. Similarly, the QSTP has
recently allowed companies in the field of defence, which was not a sector initially
considered for development in this zone dedicated to R&D activities.

ARNAUD DEPIERREFEU is a Corporate & Projects lawyer who specialises in the Middle East
region and in particular in Qatar, where he has been practising since 2009. He advises on
major projects in the field of transport infrastructure, defence &t security as well as energy &
environment. Over his more than 20 years of private practice, he has developed two main

skillsets:

e Corporate structuring in emerging markets: establishing, transforming and liquidating legal
entities, whether project related or permanent, in particular when it involves joint venture

agreements.

® Projects development in emerging markets: assessing the risks associated to a tender and to
a complex contract (engineering consultancy, design & build, turnkey, operation & mainte-
nance, DBOM and other types of complex contracts), setting up the project entity, assisting
the client in the negotiations and during the mobilization phase of a project.
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First Steps for
FinTech Regulation
in Qatar

arlier this year, the Qatar Financial services as permitted and Non-Regulated
Centre (QFC) announced it was intro- Activities: As professional services firms
ducing a new definition of “FinTech within the QFC platform, FinTech busi-
Services” under the umbrella of its nesses will be consequently restricted from
“Non-Regulated Activities” category. The direct access to the retail market. Under this
“FinTech Services” designation identi- regime, they may only engage in busi-
fies professional services such as audit, ness-to-business dealings.

accounting, tax, consulting and legal

Dr. Andrew Mazen Dahdal The idea that a Non-Regulated
Assistant Professor .. . .
College of Law, Qatar University Activity is not requlated at all is

a misnomer deriving from the labels
used in the classification status
of QFC authorised firms.

Earlier this year, the Qatar Financial Centre (QFC) announced it was
introducing a new definition of "FinTech Services" under the umbrella
of its "Non-Regulated Activities" category. It is important to note that
the terms and classifications: "Regulated” and "Non-Regulated”, only
September 2019 marks a significant milestone for the FinTech sector  efer to whether such an activity is requlated by the Qatar Financial
in Qatar. For several years now, Qatar has promoted itself as an emer-  Centre Regulatory Authority (QFCRA). Financial service, including
ging regional FinTech hub—vyet from a regulatory perspective, no  0anking, insurance, asset or financial management and advice, are all
significant reforms have been evident. As other regional centres under the auspices of the QFCRA. By contrast, other non-financial
have, in recent years, pushed ahead with rules and regulations aimed activities such as legal services, consultancies and related profes-

at supporting and furthering their respective FinTech strategies, Sional services fall to be regulated by the Qatar Financial Centre
Qatar policymakers have opted to “wait and see” Authority (QFCA). The idea that a Non-Regulated Activity is not regu-

lated at all is a misnomer deriving from the labels used in the classi-
That has all now changed. fication status of QFC authorised firms.
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Whereas other jurisdictions may have forged their FinTech regula-
tions under the premise of FinTech firms as "disrupters” or “challen-
gers" to incumbent players; Qatar has begun its foray into FinTech
regulation inspired by the opposite view—that this new tech-driven
era is an "evolution” rather than a "revolution” in financial services.
This has sharpened the focus of Qatari policymakers on the business
to business (B2B) FinTech market segment.

The New “FinTech Services”
Category

The "FinTech Services" designation approved under Schedule 3, Part
2, Paragraph 13 of QFC Law No. 7/2005 identifies the following as
permitted and Non-Regulated Activities:
“...the business of providing professional services including but
not limited to audit, accounting, tax, consulting and legal
services”

As a professional services firm within the QFC platform, FinTech busi-
nesses are consequently restricted from direct access to the retail
market. Under this regime, they may only engage in business to busi-
ness dealings.

The specific definition of "FinTech Services” adopted by the QFCA is:
An establishment engaged in providing technology-enabled
innovation in financial services that could result in new busi-
ness models, applications, processes or products with an asso-
ciated Material effect on financial markets and institutions and
the provisions of financial services.

The types of activities this definition might cover are potentially very
diverse. They include cybersecurity solutions, cloud computing
services, enhanced application programming interfaces (APIs), real-
time transaction platforms for internet-connected devices, online
and digital budgeting and portfolio management tools and any other
related and "Non-Regulated Activities"

The "Non-Regulated Activity" designation means that FinTech firms
operating in the QFC environment under this regime cannot, for
example, provide banking or investment services. They will also be
restricted from selling financial products or providing financial
advice through their platforms. Any such activities will fall under Part
1 "Regulated Activities" and require authorisation from the QFCRA.

Although the existing categories of Non-Regulated Activities
contained under the QFC Law (Schedule 3, Part 2) are broad, the QFC
Board has nevertheless decided to approve a new definition of
“FinTech Services" in order eliminate any uncertainty as to the status
of FinTech business in the QFC.

Why the QFC has Acted,
and Acted Now

The idea of diversifying the Qatari economic base and building a
knowledge-based economy are now deeply embedded in the DNA of
nearly all Qatari policy. The specific policy focus on FinTech, however,
has really only emerged in the last 18 to 24 months. In late 2017, the
Qatar Central Bank (QCB) announced that supporting the emergence
of a FinTech sector would be one of the pillars of its Second Strategic
Plan for Financial Sector Regulation 2017-22. Other prominent
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national institutional such as Qatar Development Bank and Qatar
University have also thrown their weight behind this strategy.

Given the conservative regulatory posture of the QCB in relation to
FinTech rules or policy guidance (despite its public pronouncements),
the QFC reforms may ostensibly appear as a creative "work around”
until QCB signals its readiness to take more concrete steps in regula-
ting FinTech firms for the broader Qatari market. The QFC maintains,
however, that the introduction of a "FinTech Services" designation
within the "professional services" category is far from a compromise
position. Given that, according to QFC sources, 80% of FinTech busi-
ness enquires received by the QFCA were in this space, policymakers
saw this regulatory change as a market driven imperative.

In practical terms, this requlatory
development positions the QFC
as the main entry platform for
FinTech firms seeking to service
the Qatari (B2B) market.

In practical terms, this regulatory development positions the QFC as
the main entry platform for FinTech firms seeking to service the Qatari
(B2B) market. The B2B scope afforded to FinTech firms within the QFC
were foreshadowed 12 months ago when QFC Chairman, Yousef Al
Jaida, signed an MoU with CEO and Managing Partner of B-Hive, Wim
De Waele. B-Hive describes itself as a FinTech ecosystem and a “colla-
borative innovation FinTech platform that brings together major
banks, insurers and market infrastructure players” The engagement
with B-Hive in 2018, at that stage, indicated that the QFC was ready
to move. These important gestures and market signals were not—and
have not—been ignored. Despite the ongoing multi-state economic
and diplomatic blockade of Qatar, numerous FinTech startups and
entrepreneurs from around the region have begun moving to Qatar to
gain a first mover advantage in the relatively green Qatari market.

Research conducted by this author as part of an international multi-
year study aimed at building a robust regulatory framework for
FinTech and RegTech in Qatar has revealed a mixed experience for
FinTech startups entering the Qatari market. One particular start-up
noted the difficulty in finding regulators who could understand the
nature of the FinTech services they were offering. This obstacle was
eventually remedied by extensive meetings and an openness on the
part of requlators in the QFC to be educated and accommodate the
new venture. Indeed, the new rules and definition of "“FinTech
Services" speaks to the willingness of the QFC in particular to
welcome and support FinTech firms. Interestingly, this same startup
reported a high degree of "pushback” from established banks that
they approached in the context of partnering. The position of many
incumbent banks was unfortunately that this particular FinTech
startup was a threat to their own internal initiatives rather than a
potential opportunity to better serve their customers or even
on-board new customers.

Policies and laws can change but if ingrained mindsets do not also
change, the future of FinTech in Qatar may take much longer to
realise than might otherwise be the case.

Conclusion

This reform obviously does not completely swing open the doors of
the Qatari market to a broad range of FinTech investments. It does,
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however, provide a significant first step that strongly indicates that
the rhetoric of Qatar as a FinTech hub will soon be reflected in the
regulatory framework.

The recent reforms also demonstrate that Qatar is not playing “catch-
up" with its regional counterparts. Policymakers in Qatar have been
crafting their own unique FinTech strategy. A strategy that is pres-
ently and squarely focused on business-to-business (B2B) FinTech
solutions.

BIOGRAPHY

DR. ANDREW MAZEN DAHDAL is an Assistant Professor at the
College of Law, Qatar University, and Section Head, Law and Policy
(Economic Diversification) at the Centre for Law and Development.
Dr. Dahdal is Lead Principal Researcher on the NPRP Project:
“FinTech and RegTech: Building a resilient, inclusive and competi-
tive legal and regulatory framework for 21st century finance in
Qatar”. This Article was made possible by the NPRP award NPRP
11S-1119-170016 from the Qatar National Research Fund (a
member of the Qatar Foundation).
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Sovereign Wealth
Funds and International
Investment Arbitration

his article attempts to provide a

comprehensive legal analysis of the
Sovereign Wealth Fund phenomenon and
its interaction with international invest-
ment arbitration. It further addresses the
threshold issues to see if an SWF could
successfully establish its standing before the
International Centre for the Settlement of
Investment Disputes to complain about the

host State’s violation of bilateral investment
treaties. The article will further examine the
jurisdictional issues necessary for the SWFs
to make their way into the investor-State
dispute settlement.

Finally, the article will assess the principle
of state immunity as an exception raised
against the enforcement of arbitral awards.

Dr. Minas Khatchadourian

Principal Legal Consultant
Qatar International Center for
Conciliation and Arbitration (QICCA)

Introduction

Sovereign Wealth Funds (SWFs) have attracted significant attention
over the past few years, as a result of their increasing role in the
global economy. Since 1990, SWFs have seen a substantial increase
worldwide. Many countries have established their own SWFs in order
to stabilise the local market, protect the State against extreme vola-
tility in foreign exchange and commodities markets, preserve the
State's wealth for the next generation, and provide liquidity for global
markets, especially when capital markets face credit constraints.

LEXISNEXIS / THE QATAR BUSINESS LAW REVIEW 2019 #02

Though SWFs have been around for decades, they have only fairly
recently caught the public's attention. The 2008 credit crisis
highlighted the role of SWFs as liquidity providers for global financial
markets. A number of SWFs participated in the stabilisation of their
own domestic markets during the crisis and retreated from interna-
tional markets throughout 2008 and early 2009. Since then, SWFs
have gradually increased cross-border investments.

By 2020, it is expected that USD 15 trillion (20% to 25% of assets
under management worldwide), will be concentrated in the hands of
140 SWFs.!

This article attempts to provide a comprehensive legal analysis of the
SWF phenomenon and its interaction with international investment
arbitration. It further addresses the threshold issues to see if an SWF
could successfully establish its standing before the International
Centre for the Settlement of Investment Disputes (ICSID) to complain
about the host State's violation of bilateral investment treaties (BITs).
The article will further examine the jurisdictional issues necessary for
the SWFs to make their way into the investor-State dispute settle-
ment (ISDS).

Finally, the article will assess the principle of State immunity as an
exception raised against the enforcement of arbitral awards.

1. Sovereign Wealth Fund Institute (SWIFI), www.swfinstitute.org.
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The SWF Phenomenon

It was only in October 2008 that a definition was formally formulated
for the SWFs as adopted by the so-called the "Santiago Principles"?
These principles represent a set of soft rules designed by and for the
SWF community and led by the International Monetary Fund (IMF).
According to this definition, an SWF is:
“a special purpose investment fund owned by the government,
which includes foreign financial assets, for macroeconomic
purposes. SWFs hold, manage, or administer assets to achieve
financial objectives, and employ a set of investment strategies
which include investing in foreign financial assets. The SWFs
are commonly established out of balance of payments
surpluses, official foreign currency operations, the proceeds of
privatizations, fiscal surpluses, and/or receipts resulting from
commodity exports.”3

Previously in 2007, the US. Treasury Department proposed the
following definition: "A sovereign wealth fund is a government
investment vehicle funded by foreign exchange assets which
manages those assets separately from official reserve."

SWFs have a private-public nature,
which involves public funds in private
markets and corporations.

SWFs have a private-public nature, which involves public funds in
private markets and corporations. An SWF does not conduct invest-
ment in a conventional manner. Unlike multinational corporations
(MNCs) which invest through the creation of a subsidiary in the host
State or through a joint venture with a local business partner, SWFs
often invest through acquisition of shares in existing companies and
businesses rather than through establishment of new companies to
operate within the territory of the host state.

The investment strategies of SWFs differ depending on their objec-
tives and constraints. SWFs tend to take a longer-term approach to
investing, as they do not need to meet liability needs. Assets managed
by SWFs are generally invested with a higher risk tolerance than
those by central banks and pension funds.

Adhering to principles of prudent and responsible investment, SWFs
strive to increase returns while minimising the risks from individual
markets and assets through portfolio diversification, and exercising
flexibility to seize investment opportunities.

SWFs invest in a much broader array of assets, including stocks,

2. The Santiago Principles were drafted in 2008 by the International Working Group
of SWFs who met in Chili and welcomed by the IMF's International Monetary Financial
Committee. They consist of 24 generally accepted principles and practices voluntarily
endorsed by SWFs. The Santiago Principles promote transparency, good governance,
accountability and prudent investment practices whilst encouraging a more open
dialogue and deeper understanding of SWF activities. The International Working
Group of SWFs (IWG) met in Kuwait in April 2009 and reached a consensus ("Kuwait
Declaration”) on the establishment of the International Forum of Sovereign Wealth
Funds (IFSWF). This voluntary group of SWFs meets regularly to exchange views on
issues of common interest, facilitate an understanding of the Santiago Principles and
SWF activities.

3. Appendix | of Santiago Principles.

bonds, fixed assets, commodities, derivatives, and alternative invest-
ments such as real estate and hedge funds. Direct investments from
SWFs in developing economies are also concentrated on specific
projects in:

® the services sector, such as finance, real estate, construction and
utilities;

® the manufacturing sector, such as motor vehicles and petroleum
products; and

® the primary sector, such as mining.

Decisions related to strategic asset allocation are subject to delibera-
tion by the Steering Committee of each SWF.

Furthermore, an SWF, as a corporate entity, is governed by both
national laws of the home State where the SWF is incorporated and
the host State where the investment is made. Most of these laws are
general laws that apply to both corporations and SWFs.

As for Qatar, the Sovereign Wealth Fund, known as Qatar Investment
Authority (QIA),* was founded in 2005 by Qatar Ministerial Decision
No. 22/2005 on the Establishment of the Qatari Investment Authority
as an independent government investment institution and went into
operation in early 2006.

The QIAis wholly owned and subject to supervision by the Government
of the State of Qatar and has an independent legal personality and a
budget. The QIA's mandate is to develop, invest, and manage the
State reserve funds and other property assigned to it by the govern-
ment via the Supreme Council of Economic Affairs and Investment.
The QIA's founding legislation gives the fund the required capacity,
powers, and competences to act in fulfilling its statutory mandate
and achieve its objectives.®

As announced on the QIA website,

"QIA is a respected global institution that operates to the very
highest standards and invests strategically to achieve superior
and sustainable returns. Since our inception, QIA built a major
global portfolio spanning multiple asset classes and regions
whilst staying true to our Qatari heritage. Our investment
success rests on three pillars, namely a strong talent pool,
adhesion to a robust decision-making process, and the pursuit
of clear investment objectives"®

Furthermore, the QIA is part of the investment strategy of SWFs of
the Gulf Cooperation Council (GCC) countries. The size of the SWFs of
GCC countries has dramatically increased in the past 20 years due to
the increasing prices of commodities such as oil and natural gas.
They manage around 40% of SWFs global assets, estimated at roughly
USD 2.96 billion.” They are broadening their investment portfolios
and focusing on achieving higher returns.2 Consequently, the bulk of
their investments during the last two decades focused on developed
countries and in particular Europe and Asia. It has become common
news to hear that one of these GCC funds is in the process of buying,
planning to buy or investing in a major institution in Western or
Asian countries.

A study reports the presence of 15 SWFs in the GCC countries, as
follows:

4. As per the SWFI, the current assets for QIA is USD 328,000,000,000; https://www.
swfinstitute.org.

5. https://www.ifswf.org/member-profiles/qatar-investment-authority.
6. https://www.gia.qa.

7. Maha Alandejani, The Development of GCC Sovereign Wealth Funds', The Global
Risk Intelligence (2018). Available at https://www.globalriskintel.com/insights/deve-
lopment-gec-sovereign-wealth-funds.

8. See Jeanne Amar, Jean-Francois Carpantier and Christelle Lecourt, GCC Sovereign
Wealth Funds: Why do they Take Control? Working Paper 2018. Available at https://
halshs.archives-ouvertes.fr/halshs-01936882.
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Seven SWFs in the United Arab Emirates:

® Abu Dhabi International Petroleum Investment Company
® Abu Dhabi Investment Authority (ADIA)

¢ Abu Dhabi Mubadala Development Company

® Abu Dhabi Investment Council

® Investment corporation of Dubai

® Emirates Investment Authority

® Ras Al Khaima (RAK) Investment authority

Three SWFs in Saudi Arabia:

® Kingdom Holding Company

® Public Investment Fund

® Saudi Arabian Monetary Agency (SAMA) Foreign Holding

Two SWFs in Oman:
® Oman Investment Fund
e State General Reserve Fund (Oman)

One in Qatar:
® Qatar Investment Authority

One in Kuwait:
e Kuwait Investment Authority (KIA)

One in Bahrain:
® Bahrain Mumtalakat Holding®

The vast majority of SWFs in the GCC are commodity-based funds,
though a small proportion represent non-commodity funds equiva-
lent to 7% of total fund assets. This reflects the nature of economic
structures in the GCC, which depend heavily on the prices of oil and
gas. The assets of wealth funds in the GCC is dominated by the UAE,
which accounts for nearly 44% of the total assets of all GCC sove-
reign funds. The UAE is followed by Saudi Arabia and then Qatar,
Kuwait and Oman. Bahrain accounts for the smallest share of assets,
at almost 0.8% and 0.4% of SWFs, respectively. According to a 2016
estimate by the SWFI, the Abu Dhabi Investment Authority (ADIA) is
the largest SWF, followed by the Kuwait Investment Authority (KIA)
and then the Saudi Arabian Monetary Agency (SAMA).

These funds were established to serve three key interests. First, to
provide opportunities to raise the rate of return on foreign exchange.
Second, to protect government budgets and local economies from
price fluctuations in commodity prices of oil and natural gas. Third,
to transform financial returns from natural resources into a diversi-
fied asset portfolio for future generations.

By attempting to maximise investment
returns, SWFs have enhanced their
traditional investment approaches by
increasing direct investments,
increasing their exposure to selective
emerging markets and diversifying their
portfolio across industries.

By attempting to maximise investment returns, SWFs have enhanced
their traditional investment approaches by increasing direct invest-
ments, increasing their exposure to selective emerging markets and

9. Ibid.
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diversifying their portfolio across industries. Hand in hand with these
developments the SWFs have built up in-house investment capabilities.

According to a study in 2013, SWFs seek firstly to invest with equity
(instead of debt). Secondly, SWFs favour investments in mature
markets and selective emerging markets which provide more stable
cash flows with lower regulatory and political liability (e.g., Asia and
Latin America). Thirdly, most GCC SWFs require an internal return
rate (IRR) of 15% and a minimum equity stake of at least USD 50
million."

SWFs and the 1CSID
Convention Jurisdictional
Test

The definitions of “investor” and “investment” are key to the scope of
application of rights and obligations of investment agreements and
to the establishment of the jurisdiction of investment treaty-based
arbitral tribunals. This factual survey of State practice and jurispru-
dence aims to clarify the requirements to be met by individuals and
corporations in order to be entitled to the treatment and protection
provided for under investment treaties.

As far as the definition of investment is concerned, most investment
agreements adopt an open-ended approach which favours a broad
definition of investment.”

When considering the growth of SWF investment and its implications
for the future of the international investment regime, one must first
consider whether such investments “fit" within the ICSID mechanism
and are thereby entitled to the protections the ICSID Convention
affords. In other words, the initial inquiry is jurisdictional.

The jurisdictional stage involves the determination of “investor” and
"investment”. If the investors invoke investor-State arbitration under
the auspices of an arbitral institutional like the ICSID, they must
satisfy the criteria not only in the specific BIT but also in article 25 of
the ICSID Convention, which provides:
“The jurisdiction of the Centre shall extend to any legal dispute
arising directly out of an investment, between a Contracting
State (orany constituent subdivision or agency of a Contracting
State designated to the Centre by that State) and a national of
another Contracting State, which the parties to the dispute
consent in writing to submit to the Centre. When the parties
have given their consent, no party may withdraw its consent
unilaterally."?

10. 'Mobilizing the potential of GCC Sovereign Wealth Funds for the. Mediterranean
Partner Countries - Overview', European Investment Bank and The Boston Consulting
Group (2013). Available at https://www.eib.org/attachments/country/femip_study_po-
tential_of_gcc_sovereign_wealth_funds_en.pdf.

1. See Definition of Investor and Investment in International Investment Agree-
ments (Chapter 1) in International Investment Law: Understanding Concepts and
Tracking Innovations, OECD Publications (2008). Available at https://www.oecd.org/
investment/internationalinvestmentagreements/40471468.pdf. See also, https://www.
oecd.org/investment/internationalinvestmentagreements/.

12. Emphasis added.
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A. PROTECTED INVESTOR

The fact that SWF is a government-related fund presents difficulties
in the consideration of whether SWF should be treated as a State or
a national of a State in investor-state arbitration. The two sets of
jurisdictional requirements are discussed respectively as follows:

I. Bilateral Investment Treaty Wording

Regarding the definition under each specific Bilateral Investment
Treaty (BIT), several of the BITs concluded between Qatar and various
countries deal directly or indirectly with the issue of whether to
extend a protection to SWFs expressly.

Definition of “Investor” under Qatar-Romania BIT (1996):
“In respect of the State of Qatar: the Government. And legal
entitles, including companies, corporations, business associa-
tions and other organizations, which are constituted or other-
wise duly organised under the law of the State of Qatar and
have their seat, together with real economic activities in the
territory of the State of Qatar.”

Definition of “Investor” under Qatar-Kenya BIT (2014):
Qatar's “juridical person’ includes government, official agen-
cies, authorities, trusts, and organisations established or orga-
nised in accordance with the respective legislation of the State
of Qatar,... "

Definition of "Investor" under Qatar-Togo BIT (2019):
“Investor of a Contracting Party’ means ... (c) Juridical persons
include governments, official agencies, authorities, sovereign
funds, trusts and organisations established or organised in
accordance with the respective state legislation of the
Contracting Parties,..."

There are other BITs signed by Qatar that include “the government of
the Contracting States” in their definition of "investor", or contain
multiple definitions of investor that treat the State-owned enter-
prises (SOEs) from each country differently.

Il. ICSID jurisprudence

As noted by several commentators, the basic idea of the ICSID
Convention is to provide for dispute settlement between States and
foreign (private) investors.” The preamble of the ICSID Convention
also speaks of the role of private international investment, which
would indicate that States acting as investors may have no access to
the Centre in that capacity. This is shown in the express wording of
article 25 that: “the jurisdiction of the Centre shall extend to any legal
dispute arising directly out of an investment, between a Contracting
State... and a national of another Contracting State...”™

Also, the Commentary to the Preliminary Draft of the ICSID
Convention stated that “[ijt will be noted that the term ‘national’ is
not restricted to privately-owned companies, thus permitting a
wholly or partially government-owned company to be a party to
proceedings brought by or against a foreign State.”

Furthermore, the ICSID Convention's principal drafter, Aron Broches,

stated in 1972:
“In today's world the classical distinction between private and
public investment, based on the source of the capital, is no
longer meaningful, if not outdated... It would seem, therefore,
or purposes of the Convention a mixed economy company or
government-owned corporation should not be disqualified as
a "National of another Contracting State” unless it is acting as

13. Christoph Schreuer et al., The ICSID Convention, A Commentary, 160 (2009).
14. Emphasis added.

an agent for the government or is discharging an essentially
governmental function.""

Therefore, as long as a government-owned
entity performs a commercial function,

it must be taken to be performing
commercial acts and its linkage with

the government should not hinder its
access to investor-State arbitration.

Therefore, as long as a government-owned entity performs a
commercial function, it must be taken to be performing commercial
acts and its linkage with the government should not hinder its access
to investor-State arbitration. Thus, if an SWF falls into the category
of "government-owned company" within the meaning of the Broches
Test, and its activities may be regarded as commercial in nature, the
above Broches Test will apply.

Regarding jurisdictional issues, SWFs claims are likely to make their
way into the investor-State arbitration as the past jurisprudence
suggests that SWF entities should qualify as an "investor”. This deter-
minative test has thus been stably followed by ICSID jurisprudence.’

B. PROTECTED INVESTMENT

As previously noted, SWFs do not act like traditional foreign direct

investors.
“[An] SWF will not invest conventionally, unlike [multinational
corporations] which do so through the creation of a subsidiary
in the host State or through a joint venture with a local busi-
ness partner [but] will do so through the acquisition of shares
in existing companies and businesses. Such an acquisition of
shares [may] fall within the definition of assets that constitute
investments within the [various bilateral investment treaties)."

However, to constitute a protected asset, such investments would
also need to satisfy the definition of investment found in the docu-
ments, such as the BIT in question and also the text of the ICSID
Convention, governing the traditional international investment
regime.

I. BIT Wording

Regarding the definition of “investment” in BITs, generally speaking,
they tend to be quite broad so as to afford protection to all kinds of
assets, including shares of a company. Therefore, although SWFs
often invest through acquisition of shares rather than through esta-
blishment of new companies to operate within the territory of the
host State, having their investments falling within the scope of
investment is not hard.

Definition of “Investment"” under Qatar-Romania BIT (1996):

“(2) The term "investments” shall mean every kind of assets
invested by investors of one Contracting Party in the territory

15. The so-called Broches Test has been established in the case CSOB v. Slovakia,
Decision on Jurisdiction CSOB Bank v. Slovak Republic, ICSID case ARB/97/4. Emphasis
added.

16. Seee.g., CDC Group plc v. Republic of the Seychelles, ICSID Case No. ARB/02/14
(17 December 2003); Rumeli Telekom A.S. & Telsim Mobil Telekomikasyon Hizmetleri
A.S. v. Republic of Kazakhstan, ICSID Case No. ARB/05/16 (29 July 2008).
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of the other Contracting Party, in accordance with the laws
and regulations of the latter, and include particularly, but not
exclusively:

a) movable and immovable property as well as any other rights
in rem, such as servitudes, mortgages, liens and pledges;

b) shares, parts or any other kinds of participation in companies;
c) claims to money or to any rights to any performance having
an economic value;

d) intellectual property rights, such as copyrights, patents,
industrial designs or models, trade or service marks, trade
names, know-how and goodwill, as well as other similar reco-
gnised by the laws of the Contracting parties;

e) concessions under public law, including concessions to
search for, extraction or exploitation of natural resources as
well as all other rights given by law, by contract or by decision
of the authority in accordance with the law.

Any alteration of the form in which assets are invested or rein-
vested shall not affect their character as investment.”

Definition of “Investment” under Qatar-Indonesia BIT (2000):
“1. The term “investments” shall mean any kind of asset
invested by investors of one Contracting Party in the territoty
of the other Contracting Party, in conformity with the laws and
requlations of the latter including, but not exclusively:
(a) stocks or any other form of participation in companies;
(b) returns reinvested, claims to money or other rights having
financial value relating to an investment;
(c) movable and immovable monies as well as any other rights
such as mortgages, liens, pledges and any similar rights as
defined in conformity with the laws and regulations of the
Party in whose territory the property is situated;
(d) industrial and intellectual property rights, patents, indus-
trial designs, trademarks, goodwill, know-how and any other
similar rights.
(e) business concessions conferred by law or under contracting,
including the concessions related to natural resources.”

Moreover, some commentators suggest that SWF investors would

struggle more than traditional investors to satisfy substantive

"investment" tests, such as the test set forth in Salini v. Morocco."”
"If economic development of the host State is a criterion of the
protected investment, it would be difficult for [sovereign
wealth funds] to satisfy this requirement. They do not invest
for anything but profit. This may also be so with [multinational
corporations], but the theory is that their investments result in
a multitude of benefits such as transfer of technology, creation
of employment, and the upgrading of infrastructure. These
incidental benefits flow from the investments made by [multi-
national corporations]. [Sovereign wealth funds], which have
the solitary purpose of enhancing the wealth of their home
states, simply do not have room for any altruistic result even as
an indirect outcome of their investments.®

[Il. ICSID jurisprudence

It is a more complicated case when an SWF's investments are
examined under the lens of the ICSID. The jurisprudence in the ICSID
case Salini v. Morocco lists four characteristics of investment: contri-
bution, duration of performance, risk, and promotion of the economic
development of the host State. Of the four criteria, there are concerns
that an SWF may have trouble with the "promotion of the economic
development” standard as (i) an SWF's investment may not make a
sufficiently meaningful long-term contribution to the economy of
the host State, and (ii) by definition, an SWF would be more concerned

17. Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case
No. ARB/00/4 (2001), 6 - ICSID Rep. 398.

18. Ibid. at 13-14.
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with the protection of a sovereign's wealth rather than to participate
in the economic development of the host State.™

SWFs in Investor-State
Dispute Settlement (ISDS)

BITs typically define general standards
of treatment and then stipulate specific
standards for areas such as monetary
transfers and the employment of foreign
personnel.

BITs typically define general standards of treatment and then stipu-
late specific standards for areas such as monetary transfers and the
employment of foreign personnel.

One may divide the general standards of treatment of most BITs into
six parts:

e fair and equitable treatment;

e the provision of full protection and security;

® protection from unreasonable or discriminatory measures;

® treatment no less than that accorded by international law;

® requirement to respect obligations made to investors and invest-
ments; and

® national and/or most-favoured-nation treatment. An individual BIT
may provide for some or all of these treatment standards.

Many of these standards continue to evolve as parties pursue claims
before international investment tribunals. For example, the “fair and
equitable treatment” standard has been the subject of much scho-
larly and arbitral interpretation as to whether it constitutes a "free-
standing obligation" in international law or whether it is an obligation
for the host State only to the extent that the host State recognises
the concept.

Furthermore, BITs typically provide avenues for redress in the event
that an aggrieved investor (or State) claims a violation of treatment
standards. Many BITs provide a two-pronged mechanism for dispute
settlement, with disputes between contracting States resolved
through negotiation and ad hoc arbitration and disputes between an
investor and a State resolved through more formal arbitral proceed-
ings, often in a specific international investment dispute forum such
as the ICSID. Both types of arbitral proceeding, which are conducted
before separate and discrete panels of international investment prac-
titioners, are confidential and rulings emanating from them are not

19. While numerous Tribunals have adopted the Salini test, some Tribunals do not
concur with the strict application of the Salinitest or only partially applied the test
without the "promotion of the economic development” requirement. Following the
latter's opinion, it seems that SWFs would not have the troubles mentioned above.
Even if we assume that the Salini test is strictly followed, the criteria "promotion of
the economic development” should be considered a matter of facts, which must not be
observed with hindsight bias and cannot be deemed as not fulfilled simply because an
SWEF does not invest in order to contribute to the host State's economic development.
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controlling on future disputes, making the development of investor-
State jurisprudence difficult. As a result, while some standard
constructions have gained traction in investor-State disputes, the
majority of issues that arise are subject to variable interpretations on
a case-by-case basis, exacerbated by the fact that the parties can and
do object to panellists whose views on issues likely to arise are known
ahead of time based on the panellists' service as arbitrators in prior
cases. In this regard, investor-State dispute resolution becomes
increasingly opaque and risky for the parties involved. Moreover, no
current agreed-upon appellate procedure exists for investor-State
disputes, adding to the risks of pressing a claim.

One potential issue for SWF investments relates to intra-investor
disputes, which would not necessarily implicate investment treaty
terms but which could nonetheless pit co-investors against sove-
reign wealth fund investors with relative financial and political
power. More particularly, SWFs—with their deep pockets, opacity and
complicated motivations—present numerous challenges to the exis-
ting dispute resolutions mechanisms.

It is noteworthy to consider that investor-State arbitration is a way
to depoliticise investment disputes. Before the investor-State arbi-
tration came into effect, the investor could only resolve its invest-
ment disputes through local remedies or to seek recourse through
their home State. These dispute settlement mechanisms could be
politically involved, thus resulting in the rise of the legal risk for
investor to invest. In fact, granting a direct access to an international
forum to a non-State party was one of the ICSID Convention's
avowed purposes. This could assure investors of an effective and
neutral dispute settlement mechanism.?

A. SWFs AS CLAIMANTS IN INVESTOR-STATE
ARBITRATION

The fact that the SWFis a government-related fund presents difficul-
ties in the consideration of whether the SWF should be treated as a
State or a national of a State in investor-State arbitration.

Therefore, the jurisdictional stage involves the determination of
“investor" and “investment” If the investors invoke investor-State
arbitration under the auspices of an arbitral institution like ICSID,
they must satisfy the criteria not only in the specific BIT but also in
article 25 of the ICSID Convention.

Under the ICSID jurisprudence,
recognising the SWF as a private
investor will help to ensure the decision
is enforced and monitored.

Investor-State arbitration also offers a forum for contracting States
that consent to arbitration, and requires that awards be enforced in

20. See S. Chen, Positioning Sovereign Wealth Funds as Claimants in Investor-State
Arbitration, Contemporary Asia Arbitration Journal, Vol. 6, No. 2 (November 2013) at
p. 319. The author added “[s]ince State-State dispute resolution mechanisms like ICJ
and Permanent Court of Arbitration only accept disputes between States, recognising
an SWF as a State instead of an investor could trouble those whose State status is
controversial, like Taiwan. If SWFs from these countries cannot invoke either a State-
State Arbitration or an investor-State arbitration, these SWFs could end up having no
recourse other than local remedies”.

all contracting States like judgments of their own domestic courts.”
The ICSID Convention excludes even the exception, the “public policy
defense” that would be available under the New York Convention.??
Under the ICSID jurisprudence, recognising the SWF as a private
investor will help to ensure the decision is enforced and monitored.

On the other hand, SWFs are also potential litigants and claimants
under investment contracts that are signed with host or recipient
States. In a dispute relating to an investment made during the 2007-
2008 financial crisis fuelled by the US subprime mortgage crisis, two
arbitrations were commenced by the Abu Dhabi Investment Authority
(ADIA) against Citigroup, Inc. (the first in 2009 and the second in
2013).%

Citigroup and the ADIA were parties to an investment agreement
under which ADIA invested USD 7.5 billion in Citigroup for a 4.9%
stake, a “"capital infusion" to help rebuild in the 2007 credit crisis. The
investment agreement contained an arbitration clause providing that
disputes arising out of or relating to the agreement or its breach
would be decided through arbitration administered by the American
Arbitration Association (AAA).2*

The ADIA initiated its first arbitration against Citigroup in 2009 under
this clause based on a number of claims. The arbitral award of 2011
found in favor of Citigroup, rejecting ADIA's claims. Citigroup brought
an action in the United States District Court for the Southern District
of New York for entry of an order confirming the award and prevailed.
ADIA appealed.

In 2013, while this confirmation ruling was pending, the ADIA
initiated a second arbitration against Citigroup under the rules of the
International Centre for Dispute Resolution (ICDR) of the AAA.
Citigroup resisted by seeking relief under the Federal Arbitration Act.
The District Court granted Citigroup's motions and rejected the
request to enjoin the second arbitration. The U.S. Court of Appeals for
the Second Circuit affirmed this ruling.?> With regard to the award
from the first arbitration, the Court of Appeals also affirmed this. The
Supreme Court declined a petition for certiorari to review the 2011
arbitral ruling. The second arbitration proceeded and, in a decision
issued on December 2016, Citigroup prevailed.

The Omani Sovereign fund "State General Reserve Fund of the
Sultanate of Oman (SGRF)" filed an ICSID Arbitration notice in 2015
against the Republic of Bulgaria following the collapse of the
Bulgarian bank "Corpbank”, where SGRF owned 30% of its capital,
amounting to USD 95 million.?® The arbitration proceedings were
discontinued in April 2019 after Oman's withdrawal of its request.

21. See article 54 of the ICSID Convention which is one of the most important provi-
sions of the Convention. It provides for recognition and enforcement of ICSID awards
by the courts of all States parties to the Convention. In addition to this general obli-
gation, Article 54 offers certain procedural directions: Parties to the Convention must
designate the competent authorities for recognition and enforcement to the Centre;
a party to arbitration proceedings may submit a certified copy of an award to such
an authority; and the modalities of execution are governed by the law concerning the
execution of judgments of the country where execution is sought. This enforcement
provision is a distinctive feature of the ICSID Convention. Most other instruments
governing international dispute settlement do not cover enforcement but leave this
issue to domestic laws or applicable treaties. These domestic laws and treaties typi-
cally provide for some review of arbitral awards at the enforcement stage.

22. The only remaining obstacle to a quasi-automatic enforcement of ICSID awards
are the rules on "State immunity from execution" which are expressly reserved in
article 55 of the ICSID Convention.

23. Citigroup, Inc. v. Abu Dhabi Inv. Auth., 776 F.3d 126, 134 (2d Cir. 2015).

24. See, L. Hsu, "The role and future of Sovereign Wealth Funds: a Trade and Invest-
ment Perspective”, Wake Forest Law Review (2017) at 837-856. Available at https://ink.
library.smu.edu.sg/sol_research/2489).

25. Abu Dhabi Inv. Auth. v. Citigroup, Inc., 557 F. App'x 66, 68 (2d Cir 2014)

26. ICSID Case No. ARB/15/43 (State General Reserve Fund of the Sultanate of Oman
(SGRF) v. Republic of Bulgaria
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B. WHY FEW CLAIMS FROM SWFs SO FAR?

There may be some possible political, diplomatic, legal, practical and
reciprocity reasons to this question.

I. Political and Diplomatic Reasons

The State may take political and diplomatic reasons into account, and
refrain from involving in a dispute against another State. In this
regard, unlike private companies, financial damages are not the only
and the most important factor a State would consider. Also, SWFs
tend to maintain a low profile so as not to provoke a common hostile
atmosphere in the foreign States. Although some SWFs are operated
through funds managers, to initiate an investor-State arbitration
may be too big of a question for the manager to decide, especially for
the SWFs which include their governments on the board of directors.
Ultimately, it is for the States as sovereigns, not as investors, to
decide whether to resolve the dispute through investor-State dispute
settlement.

Il. Legal Reasons

Sovereign wealth fund investors may be understandably reluctant to
submit disputes to such arbitral panels without assurances that the
panels will confer jurisdiction. By way of example, Temasek Holdings,
the sovereign wealth arm of Singapore, apparently chose not to
submit a dispute with Indonesia over telecom investments to an
international investment dispute process despite the existence of a
bilateral investment treaty between the two States and the implica-
tion in the new ASEAN Comprehensive Investment Agreement that
sovereign wealth fund investors should be treated similarly to private
foreign investors for BIT purposes.

Ill. Practical Reasons

It may not seem appealing to the SWF to raise an investor-State
arbitration claim in case the SWF is prevented from acquiring a
share or is prohibited from a certain acquisition. Such unsuccessful
(attempted) acquisition could no longer be valuable to SWFs. In addi-
tion, paying additional dispute settlement costs to acquire the share
seems unnecessary. The damages of not acquiring the share may also
be difficult to calculate.

IV. Reciprocity Reasons

As the BITs are getting more and more complicated, countries will
realise that they play both roles. They need to think about their inte-
rests not just as a defendant in cases but also as a claimant in these
cases, or as the home country of claimants.

State Immunity Defence
Against the Enforcement
of Judgments and Awards

State or sovereign immunity is a principle of international law that is
often relied on by States to claim that the particular court or tribunal
does not have jurisdiction over it, or to prevent enforcement of an
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award or judgment against any of its assets.?’ This derives from the
theory of the sovereign equality of States, as a consequence of which
one State has no right to judge the actions of another by the stan-
dards of its national law.

Sovereign immunity protects an entity in two ways: (i) by conferring
immunity from jurisdiction (also known as immunity from suit) and,
(i) by conferring immunity from enforcement and execution (immu-
nity from execution).

If a party is immune from jurisdiction, the court will be prevented
from considering claims against that party and awarding a judgment
or declaring rights and obligations against it. If a party is immune
from enforcement and execution, the court will be prevented from
recognising a foreign judgment or an arbitral award against the
immune party and from making and executing orders or injunctions
against it.

Although State immunity is a principle
of international law, it is applied in
accordance with the law applicable to
the proceedings, the law of the forum.

Although State immunity is a principle of international law, it is
applied in accordance with the law applicable to the proceedings, the
law of the forum. This means that the particular court or tribunal
dealing with issues of immunity will look to its own national law, or
the law of the seat if in arbitration.

The 1976 US Foreign Sovereign Immunities Act (USFSIA), the 1978
English State Immunity Act (UKSIA), the 1985 Canadian State
Immunity Act (CSIA), and The 2014 Singapore State Immunity Act or
SSIA (Chapter 313) are a few examples of specific national laws
dealing with State immunity matters.

So, for example, if a party wants to bring proceedings against a State
in the New York courts, New York law on State immunity will apply. If
it then wants to enforce the New York judgment in the English courts,
English law on State immunity will apply to the enforcement
proceedings.

Most jurisdictions adopt either an “absolute” or a “restrictive”
approach to State immunity. Under the absolute approach, such as
the Popular Republic of China (PRC), a foreign State enjoys total
immunity from being sued or having its assets seized by a foreign
court, even in commercial matters. Under the restrictive approach,
such as England and Singapore, a foreign State is only immune in
relation to activities involving an exercise of sovereign power. The
State may therefore be sued and have its assets seized in a foreign
court in commercial or private matters, and important distinctions
must be drawn between commercial versus sovereign activities and
assets.”

In the context of arbitration, the agreement by the State entity to
arbitrate is often—but not always—sufficient to waive immunity from
suit (YES) and establish the tribunal's jurisdiction over the State.
Critically though, it generally does not follow that this amounts to an

27. State immunity provides foreign states with protection against legal proceedings
brought before the courts of other jurisdictions. It is to be distinguished from “crown
immunity” which protects states from legal proceedings brought before their own
courts.

28. “State immunity and international arbitration”, Norton Rose Publications (June
2017). Available at https://www.nortonrosefulbright.com/en/knowledge/publications.
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effective waiver of immunity from execution (NO) of the award
against State assets.

Although the restrictive approach is now widely adopted, State
immunity continues to be an unsettled area of international law and
the scope of recognised exceptions varies from State to another.
Therefore, in order to analyse the level of risk in dealing with a parti-
cular State or public entity, it is important to understand which laws
will apply in determining whether the State is entitled to claim
immunity. In fact, issues of sovereign immunity are not only complex
but they differ from jurisdiction to jurisdiction. Failure to adequately
consider and address questions of sovereign immunity could have
serious consequences, including losing the ability to enforce contrac-
tual rights, recover damages or enforce judgments or awards.

A. EXCEPTIONS TO THE PRINCIPLE OF
SOVEREIGN IMMUNITY

I. Waiver of Immunity Clause

The most efficient way of dealing
with sovereign immunity when
contracting with a State or a public
entity is to seek an express “waiver
clause” of that immunity.

The most efficient way of dealing with sovereign immunity when
contracting with a State or a public entity is to seek an express
"waiver clause” of that immunity.

The clause must to have been agreed by a person who has the
required authority of the state. It has to be an express and clear
waiver of both immunity from jurisdiction and immunity from enfor-
cement. ldeally, the waiver should be sufficiently general to cover all
assets, even those which might be transferred from the State involved
to other State entities. It may also state its application to interim
measures (such as injunctions or orders for specific performance) as
well as to final judgments and/or arbitral awards. The waiver provi-
sions should include express confirmation that the entity is not
acting in a sovereign capacity: this will avoid issues when dealing
with separate entities in particular.?®

Several examples of waiver clauses can be found in case law or in
model clauses proposed by international organisations.

A first example can be found in the 2012 Model Form Joint Operating

Agreement of the Association of International Petroleum Negotiators.

It provides:
"Any Party that now or hereafter has a right to claim sovereign
immunity for itself or any of its assets hereby waives any such
immunity from either jurisdiction or enforcement to the fullest
extent permitted by the laws of any applicable jurisdiction.
This waiver includes immunity from (i) any expert determina-
tion, mediation, or arbitration proceeding commenced
pursuant to this Agreement; (ii) any judicial, administrative, or
other proceedings to aid the expert determination, mediation,

29. "State Immunity: an Overview", Quick guides, Ashurst Publications (18 June
2019). Available at https://www.ashurst.com/en/news-and-insights/legal-updates/
state-immunity--an-overview/.

or arbitration commenced pursuant to this Agreement; and (iii)
any effort to confirm, enforce, or execute any decision, settle-
ment, award, judgment, service of process, execution order, or
attachment (including pre-judgment attachment) that results
from an expert determination, mediation, arbitration, or any
judicial or administrative proceedings commenced pursuant to
this Agreement. Each Party acknowledges that its rights and
obligations subject to this Agreement are of a commercial and
not a governmental nature”.

Another waiver clause example, brought under English law, reads:

"For the avoidance of doubt, [State party] irrevocably waives
and agrees not to claim any immunity from suit and/or any
immunity from any and all forms of execution, enforcement or
attachment to which it or its property is now or may hereafter
become entitled under the laws of any jurisdiction, including
(but not limited to) pursuant to the State Immunity Act 1978
and foreign act of state doctrine, and [State party] declares
that such waiver shall be effective to the fullest extent
permitted by such laws.

This waiver extends to and constitutes consent to relief being
given against [state party] in England and Wales or in any
other jurisdiction by way of injunction or order for specific
performance or for the recovery of any property whatsoever or
other provisional or interim protective measures and to its
property being subject to any process effected in the course or
as a result of any action in rem. For the avoidance of doubt,
[state party] irrevocably submits to the jurisdiction of any
court where proceedings are brought by [counterparty] for the
purposes of this clause and undertakes not to raise any objec-
tion on grounds of inconvenient forum or otherwise.”

Il. Commercial Purpose Exception

The enforcement of judgments or arbitral awards may be enforced
against property that is in use or intended for use for commercial
purposes. This is similar to the commercial transaction exception to
immunity from adjudication, but is more narrowly applied in the
context of enforcement. In order for the exception to apply, the party
seeking enforcement must establish that the relevant assets are
currently "in use or intended for use" for a commercial transaction. It
is insufficient for the assets merely to be connected with a commer-
cial transaction or for them to originate from a commercial transac-
tion. A State can also raise a presumption that the assets are not used
for commercial purposes by issuing a certificate to that effect.3

Earlier, as an example on whether State assets or public monies are

used for commercial purposes, the House of Lords in the Alcom Ltd v.

Republic of Colombia case ruled that:
"[t]he bank account of a foreign embassy in the UK used for
the day to day running of that embassy is used both for the
supply of goods and services and for sovereign purposes. Since
the account is indivisible, it is not property “in use or intended
for use for commercial purposes” within section 13(4) of the
State Immunity Act, and is therefore immune from measures
of execution.”

The Court added:

30. Seein England, the Supreme Court decision in SerVaas Incorporated v. Rafidain
Bank and others [2012] UKSC 40, which is the leading authority on this issue. The
judgment is accessible at http://www.brickcourt.co.uk/news-attachments/uksc-2011-
0247-judgment.pdff. The Supreme Court declared that the expression “in use for com-
mercial purposes” (section 13(4) SIA) should be given its ordinary meaning, noting in
particular that the wording is narrower than other provisions of the SIA which refer to
proceedings “relating to" or "in connection with" a commercial transaction. It would
not be an ordinary use of language to say that a debt arising from a transaction was
"in use" for that original transaction. SerVaas was therefore unable to rebut the pre-
sumption that the property was not intended for or in use for commercial purposes
and could not obtain the third party debt order.
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“[iIf an embassy bank account is earmarked by the foreign
State solely for commercial transactions, it will not be immune
from measures of execution. However, it is for the judgment
creditor to prove this, and a certificate from the head of the
diplomatic mission that the account is not in use or intended
for use for commercial purposes is sufficient evidence of that
fact, unless the contrary is proved."

Ill. The Kazakh Assets Case

The Kazakh asset freezes followed a 2013 arbitral decision by the
Stockholm Chamber of Commerce (SCC) to award a group of inves-
tors led by a Moldovan businessman named Anatolie Stati some USD
500 million in an SCC arbitration. The SCCis a leading institution for
ADR services. It provides dispute resolution services to international
businesses, but it is not a court and is up to national courts to enforce
its decisions.

Stati and his co-investors succeed to obtain from different European
courts freezing orders in Belgium, the Netherlands®*? Sweden and
Luxembourg, attempting to force the Kazakh government to pay up
in a dispute about energy investments in the oil-rich country.®

Such Court rulings imposing asset freezes in several European
countries are significant because they address the issue of whether
SWFs should be treated as investment arms of governments, or as
independent institutional investors.®

SWFs, which often invest the proceeds
from the sale of national resources or
manufactured goods, have traditionally
enjoyed the legal immunity reserved
for a sovereign to protect their assets
in foreign jurisdictions.

SWFs, which often invest the proceeds from the sale of national
resources or manufactured goods, have traditionally enjoyed the
legal immunity reserved for a sovereign to protect their assets in
foreign jurisdictions. However, the rulings in the Kazakhstan case
made waves because they ignored that immunity.*®

Kazakhstan was refusing to pay and President Nursultan Nazarbayev's
government said it has done nothing wrong. It has argued that this
ruling was based on fraudulent information, according to a press
release from the Kazakh Justice Ministry.

31. Decision of the House of Lords in Alcom Ltd v. Republic of Columbia [1984] AC
580.

32. Orders in Dutch and Belgian courts required Bank of New York (BNY) Mellon

to freeze monies it held in custody for the Kazakh National Fund and the Republic
of Kazakhstan. Stati also obtained a separate order from a Dutch court to freeze an
approximately USD 5.2 billion stake in KMG Kashagan B.V. owned by Samruk-Kazyna,
another Kazakh SWF. KMG Kashagan is a special purpose vehicle through which
Kazakhstan holds a stake in the Kashagan energy project.

The Kazakh government has challenged these judgments. Since, the Dutch court order
has been lifted. Kazakh assets in Belgium, Luxembourg and Sweden are still frozen.

33. For example, on February 2018, a Belgian court ordered a bank to freeze USD 22.6
billion of assets held in trust for a Kazakhstan sovereign wealth fund (SWF).

34, SWF assets have been frozen before, but only in exceptional circumstances. For
instance, the United Nations imposed a freeze on the Libyan Investment Authority's
overseas assets in 2011 as it feared personnel in the deposed government would spirit
them away.

35. Stati has also tried to get the arbitration award enforced in courts in London
and Washington, to seize Kazakh assets held in England or the United States. Both
attempts have run into difficulties.
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Stati's petition to a Belgian court to enforce the award resulted in an
order requiring Bank of New York (BNY) Mellon to freeze USD 22.6
billion in Kazakh National Fund and Republic of Kazakhstan assets.
The assets are held in custody by BNY Mellon's European bank,
Brussels-based Bank of New York Mellon SA/NV.

Whether Kazakhstan successfully challenged the courts' rulings in
getting the accounts unfrozen or not, those watching the case reckon
itis a landmark for SWFs, whose USD 7 trillion in global investments
range from real estate to equities and government bonds. The Kazakh
case should be a concern for countries with a poor track record on
investor protection, as it could encourage disgruntled investors to
target SWFs' offshore-held assets.

Conclusion

In the past two decades, the use of bilateral investment treaties as
vehicles to facilitate foreign direct investment has expanded signifi-
cantly. Some of these BITs have expressly mentioned SWFs or SOEs as
investors.

In particular, the GCC SWFs have
broadened their investment portfolios
worldwide and have focused on
achieving higher returns.

Due to the size and rapid growth of SWFs, they rapidly became major
players as "investors", buying large stakes in foreign companies and
giving their respective governments' exposure to sectors they may
otherwise be unable to achieve. In particular, the GCC SWFs have
broadened their investment portfolios worldwide and have focused
on achieving higher returns.

Regarding jurisdictional issues, SWFs claims are likely to make their
way into the investor-State arbitration as the wording of the BITs as
well as the past ICSID jurisprudence confirm that SWF entities should
qualify as an "investor".

Although there have been possibilities for SWFs to initiate an invest-
ment arbitration claim, they actually have initiated only a few. SWFs
should not be discouraged from settling issues with a host State
through investor-State arbitration. In all cases, if any, the ICSID
mechanism is capable of offering an appropriate and neutral plat-
form to settle investment disputes between SWFs and the host or
recipient state.

Finally, at the stage of the enforcement of judgments or awards against
a State, the principle of sovereign immunity can be circumvented by
agreeing on a well-drafted and comprehensive waiver clause for execu-
tion against the State assets at the time of contracting.
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A New Ultimate Beneficial
Ownership Regime in the
Qatar Financial Centre

n 25 June 2019, the Qatar Financial

Centre Authority enacted a new
beneficial ownership regime—the first in
Qatar to do so. The regime, set out at new
Rule 8A of the QFCA Rules, requires each
entity licensed by or registered on the QFC
platform, other than Special Companies, to
identify and take reasonable measures to
verify the identity of each of its ultimate
beneficial owners. Where any ultimate
beneficial owner is a legal person or

arrangement, it will be necessary to identify
the natural persons behind each legal person
or arrangement, through any number of levels
of ownership. The new beneficial ownership
regime applies to existing QFC Entities as well
as new applicants to the platform. These new
beneficial ownership rules mark an important
step in the regulatory development of the
State of Qatar in the area of combating money
laundering and financing of terrorism.

Lauren Djedid’

Senior Legal Counsel
Qatar Financial Centre Authority

1. This article does not constitute legal advice, and readers are advised to obtain

their own legal advice in relation to any topic discussed in this article. This article

is authored by Lauren Djedid in her personal capacity. The opinions expressed in

this article are the author's own and do not reflect the views of the Qatar Financial
Centre Authority or any member of the Qatar Financial Centre group of companies.

In particular, this article has not been reviewed or approved by the Qatar Financial
Centre Authority and each of the Qatar Financial Centre Authority, the members of the
Qatar Financial Centre group of companies and each of their officers and employees
expressly disclaim all liability in connection with this article.
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The Qatar Financial Centre (QFC) is an onshore financial centre and
licensing platform for financial, business services and corporate enti-
ties, and is now home to over 760 companies representing more than
60% increase in platform size since 2017.

On 25 June 2019, the Qatar Financial Centre Authority (QFCA) enacted
its ultimate beneficial ownership regime ("UBO Regime")—the first in
Qatar to do so. The introduction of this regime is aligned to the global
trend towards greater transparency in combating money laundering
and the financing of terrorism (AML/CFT), the Recommendations of
the Financial Action Task Force (FATF), and the requirements of the
new Anti-Money Laundering Law enacted by the State of Qatar on 25
September 2019 (Law No. 20/2019) (the "New AML Law").

In introducing the UBO Regime, the QFCA has taken into account
specific factors relating to the nature of the business environment in
the QFC and the need to provide an appropriate regulatory framework
for businesses to operate in or from the QFC.
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What Are the Requirements? Who Does the QFC UBO

The UBO Regime, set out at new Rule 8A of the QFCA Rules, requires
each entity licensed by or registered on the QFC platform, other than
Special Companies ("QFC Entities”) to identify and take reasonable
measures to verify the identity of each of its ultimate beneficial
owners (UBOs). In line with the FATF recommendations and the
ensuing global trend, the beneficial ownership threshold is set at
25% shareholding, voting rights or by reference to other indicators
of control such as the ability to appoint or remove a majority of
directors or control management of the entity. In the case of trusts
and foundations, ultimate beneficial owners are specified parties
deemed to have control or significant influence over the entity (i.e., in
the case of trusts, these include the trustee, beneficiary/fies, settlors
and protectors).

Where any ultimate beneficial owner
is a legal person or arrangement,
QFC Entities are required to identify
the natural persons behind each legal
person or arrangement, through

any number of levels of ownership.

Where any ultimate beneficial owner is a legal person or arrange-
ment, QFC Entities are required to identify the natural persons behind
each legal person or arrangement, through any number of levels of
ownership. QFC Entities are required to maintain an up-to-date
register of ultimate beneficial owners containing the Required
Information (set out at Rule 8A.6), and to submit this to the QFC on
an annual basis, or otherwise upon request.

The following information must be submitted to the QFC, on each
UBO of a QFC Entity that is a natural person:
a. full name of the UBO as it appears on that person's passport
or other government-issued national identification document;
b. percentage shareholding (%) in the QFC Entity or other basis
for qualification as a UBO;
c. date of birth;
d. nationality;
e. title and occupation; and
f. whether the UBO is a Qatar resident.

The following information must be submitted to the QFC, on each
UBO of a QFC Entity that is a legal person:
i. full name of the UBO as it appears on the constitutional
document;
ii. percentage shareholding (%) in the QFC Entity or other basis
for qualification as a UBO;
iii. date of registration;
iv. place of incorporation; and
v. registration number.

For the purposes of this article, both the information required to be
submitted to the QFC relating to a UBO that is a natural person, and
relating to a UBO that is a legal person, is referred to as "UBO
Information”.

Note that the information required to be maintained by QFC Entities
in their UBO register differs from the above and can be found at Rule
8A.6 (see Required Information).

Regime Apply To?

The UBO Regime applies to existing QFC Entities as well as new appli-
cants to the platform. All UBO information is screened by the QFC
against its internal compliance tools, with individual documentary
and other verification requirements assessed as per a risk-based
approach.

New Applicants

New applicants are required to submit their UBO Information to the
QFC Licensing team via the QFC UBO Form.

Existing QFC Firms

All QFC Firms were provided with a 90-day period to submit their
UBO Information to the Companies Registration Office by 25
September 2019.

Nominee Directors

If a QFC Entity has any Nominee Directors appointed to its Board, it
is required to maintain a separate register of Nominee Directors
pursuant to Rule 8A.7. Nominee Directors must inform each QFC
Entity for which it acts as a nominee, of the fact that it is a Nominee
Director.

For the purposes of the UBO Regime, a Nominee Director is defined
as, "a Person that acts as director on behalf of another Person or in
accordance with the directions, instructions or wishes of another
Person." The definition is intended to capture circumstances in which
a nominee holds the position of Director in name only, on behalf of
another person who controls, directs or instructs the Director. In
these circumstances, the person on whose behalf the Nominee
Director acts is the UBO or controlling party.

The register must record the following information in relation to the
person on whose behalf the Nominee Director acts:
a.in the case of a natural person, the information listed at Rule
8A.6(A)(i)(a)-(e);
b. in the case of a legal person, the information listed at Rule
8A.6(A)(ii)(a)-(d);
c. the date on which the Nominee Director became a director
of the QFC Entity; and
d.if applicable, the date on which the Nominee Director ceased
to be a director of the QFC Entity.

Where a Nominee Director is a legal person (including a legal arran-
gement), the QFC Entity must identify the natural persons for whom
the Nominee Director is a nominee as the Beneficial Owners of such
legal person, unless the Beneficial Owner falls within an exempt cate-
gory, set out at Rule 8A.15(A).
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Periodic Submissions to
Companies Registration
Office: Annual Report and
Changes to UBO Information

Where a QFC Entity is required to submit a Controller Notice (defined
in QFCA Rule 8.4), it must include in the Controller Notice details of
any change in its Beneficial Owners and the related Required
Information.

In addition to the initial requirements to submit UBO Information at
the application stage or thereafter by the stipulated deadline, QFC
Entities must also submit an annual report on its UBOs to the QFC
Companies Registration Office (CRO), setting out the Required
Information and if relevant, the Nominee Particulars (see QFCA Rule
8A.9).

Who is Exempt?

The following QFC Entities are exempt from providing UBO
Information:
(i) entities whose securities are traded on a regulated market
that the QFCA considers, to be subject to adequate require-
ments in relation to the transparency of ownership informa-
tion;
(i) entities requlated by a financial services regulator
recognised by the QFCA as applying equivalent standards of
regulation as those applicable in the QFC;
(iii) entities ultimately owned by a Government or government
agency or authority of the State of Qatar or other jurisdiction
that the QFCA determines from time to time; and
(iv) entities established under a law of the State of Qatar to
perform governmental functions.

Where a QFC Entity falls within any of the categories stated above,
that entity is exempt from the requirements of Rule 8A.2 to 8A.14 of
the QFCA Rules—although it must notify the QFCA of the category
above within which the UBO falls and the name of the relevant requ-
lated market, regulator, government agency or authority or law of
the State of Qatar (as appropriate).

A Special Regime for
Special Companies

QFC Special Companies, namely Special
Purpose Companies or Holding
Companies, have a distinct regime for
ultimate beneficial ownership set out in
the Special Companies Regulations.

QFC Special Companies, namely Special Purpose Companies or
Holding Companies, have a distinct regime for ultimate beneficial
ownership set out in the Special Companies Regulations. The requi-
rements are that Special Companies:
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® submit their UBO Information by 23 September 2019 or when
applying to the QFC;

® take reasonable measures to obtain and maintain up-to-date
details of their Beneficial Owners;

® before incorporation or promptly on appointment of the body
corporate, furnish to the CRO full details of its legal owners and
Beneficial Owners (including any changes from time to time to such
information);

® file a notice with the CRO in respect of any change to its Beneficial
Owners; and

® provide such further information as the CRO may require regarding
the Beneficial Owners of the body corporate.

For Special Companies, failure to take reasonable measures to obtain
and maintain up-to-date details of its Beneficial Owners will result in
a fine of USD 5,000.

Will UBO Information be
Made Public?

Detailed information on Beneficial Owners (namely the Required
Information, as defined in the QFCA Rules) is required to be main-
tained by each QFC Entity and each Special Company, and may only
be disclosed by them in the circumstances permitted by the QFCA
Rules.

The UBO Information submitted to the QFC will not be displayed on
the public register of the QFC, and may only be disclosed by the QFC
in the circumstances set out in the QFCA Rules.

Penalty for Non-Compliance

A breach of the UBO Regime is taken to be a contravention of a
Relevant Requirement for the purposes of the QFCA Compliance and
Enforcement Rules, giving rise to various penalties including finan-
cial penalties, public censure, injunction and in the case of severe
breach, revocation of licence at the discretion of the QFCA.

Conclusion

Together with the New AML Law for the State of Qatar, the enact-
ment of the QFC UBO Regime marks an important step in the regula-
tory development of the State of Qatar in the area of AML CFT and
serves to strengthen the position of the QFC in light of the upcoming
assessment of Qatar by FATF in 2019-2020.

The obligation to establish and maintain a UBO register is a signifi-
cant new administrative and compliance requirement for entities
operating from the QFC platform, and given the potential
consequences for non-compliance, it is important to ensure that all
obligations are met. In particular, it is important to note that in addi-
tion to the initial filing to be made with CRO, there is are ongoing
requirements in respect of maintenance of a register of UBOs and if
relevant, Nominee Directors as well as obligations to file an annual
report and notify the QFC in respect of changes to UBO Information.

For more information on UBO submission requirements, contact the
Companies Registration Office of the Qatar Financial Centre. For any
legal queries regarding the QFC Ultimate Beneficial Ownership
Regime, contact Lauren Djedid, QFCA Legal Team.



FEATURES 35

lp

Resources

To access the text of all QFC Regulations:
http://www.complinet.com/qgfcra/display/index.html

To access the QFCRA guide to Beneficial Ownership:
http://www.gfcra.com/en-us/whatwedo/AntiMoneylaundering/
Pages/AML-Publications.aspx
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Enforcing an Arbitral Award
Following Liquidation of
the Respondent Company

his article discusses companies under

liquidation in the State of Qatar against
which an arbitration award has been issued,
in the situation where the company in
question has been liquidated by settlement
or judicial action. It should serve as a prac-
tical guide for the enforcement of an arbi-
tration award in Qatari courts and includes

the legal steps required to avoid any delay
in enforcement, in addition to guidelines
on the methods of execution on compa-
nies that announce their liquidation after
the issuance of the arbitration award or
after the rejection of a challenge for nullity
submitted by a losing party.

Dr. Nasser Mehsin Al Adba

Founder and Chairman
Omani & Partners

Arbitration has enormous power in view of its legal enforcement
arsenal in most countries of the world. It therefore differs from judg-
ments of national courts, where the prevailing party may not enforce
the judgment in another country unless based on a bilateral agree-
ment to enforce legal judgments between the State where the judg-
ment is issued and the State where the judgment is to be enforced.

Qatar Law No. 2/2017 (the "Arbitration Law") contains 38 articles,
including the issuance articles. Compared to the arbitration chapter,
which was part of the Civil Code until it was enacted in a separate
law, the Arbitration Law contains procedural details for the enforce-
ment of the arbitration awards which were not included in Civil Code
of 2004.
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The present guide will exclusively discuss companies under liquida-
tion in the State of Qatar against which the arbitration award has
been issued, where the company in question has been liquidated by
settlement or judicial action. It should serve as a practical guide for
the enforcement of an arbitration award in Qatari courts, and
includes the legal steps required to avoid any delay in enforcement,
in addition to guidelines on the methods of execution upon compa-
nies that announce their liquidation after the issuance of the arbitra-
tion award or after the rejection of a challenge for nullity submitted
by a losing party.

Practical Steps for the
Enforcement of an
Arbitration Award in Qatari
Courts Against a Company
in Liquidation

Article 34 of the Arbitration Law stipulates that:

"1- Arbitral awards shall have res judicata effect and they shall
be enforceable in accordance with the provisions of this Law,
irrespective of the State in which they were issued.
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2- An application for enforcement of the award shall be
submitted in writing to the competent judge, along with a copy
of the arbitration agreement, the original or signed copy of the
award in the language in which it was issued, and the transla-
tion of the award into Arabic by a certified body, if it is issued in
a foreign language, unless the parties agree on an alternative
means of enforcement.

3- The application for enforcement of an arbitral award shall
not be accepted before the expiry of the time limit for filing an
action for annulment of the award.”

Based on the foregoing, as indicated in clause 2 of the above article,
the applicant for enforcement of the arbitral award must submit four
main documents as follows:

i. The enforcement applicant (the claimant) must submit an
application to the enforcement judge to enforce the judgment.
Practically, the application should be addressed to the President
of the Enforcement Court (who in turn should refer the matter
to one of the execution judges over whom he or she presides).
It is preferable that the enforcement applicant briefly mention
the amount adjudged to it, as well as the name and address of
the losing party (the respondent) in the application in order to
make it easier for the enforcement judge to issue the correct
ruling (it is advisable to ask the lawyers at the office to place a
coloured external sticker on the arbitrator's page and to trans-
late the text into Arabic in order to make the task easier for the
judge, especially in case of substantial arbitral awards).

ii. Along with the above application, the applicant must submit
a copy of the arbitration agreement. It should be noted here
that practically, the applicant should provide a copy of the
arbitration agreement as well as the arbitration deed, because
the submission of the arbitration deed alone is useless, and
may cause delay in the enforcement of the arbitral award,
which will adversely affect the applicant. However, the appli-
cant should instead provide the arbitration clause contained in
the contract with its translation into Arabic from one of the
certified translation offices in Qatar.

iii. The applicant must submit the full original arbitration
award and its translation into Arabic from one of the accred-
ited translation offices.

iv. The applicant must submit evidence proving notification of
the arbitral award to the losing party (respondent). Practically,
we see that a copy of the arbitration award should be depos-
ited at the Department of Arbitral Affairs of the Qatari Ministry
of Justice before the submission of the enforcement applica-
tion to the judge. An email should also be sent to the losing
party notifying the party of the issuance of the arbitration
award, and the email must be printed and signed by the arbi-
trators or stamped by the arbitration centre as the case may
be, as an arbitration award can only be challenged for nullity,
and the failure to notify the arbitration award to the losing
party and to receive a copy thereof will result in procedural
nullity of the award (there is no harm in the failure of the
losing party to attend and receive the award).

Finally, the enforcement applicant should wait 30 days before
submitting the application to the President of the Enforcement
Court, which is the legal time-limit during which the losing party
may resort to the competent court and file an action for annulment
against the arbitration award issued against it. By the expiry of this
time limit, the action for annulment will be barred by limitation based
on a formal plea to be submitted by the plaintiff when the lawsuit is
filed after the lapse of the legal time-limit.

At that point, the enforcement judge must respond to the enforce-
ment of the arbitration award and mark on the award an order to
enforce it.

Liquidation of a Company
Following the Issuance of an
Arbitration Award

Liquidation of the company following the issuance of an arbitration
award is a serious problem that requires an urgent solution. The
problem arises when the losing party in arbitration carries out liqui-
dation of the company after the issuance of the arbitration award for
the purpose of evading the obligation to pay the adjudged amount.
We have considered many cases in which the respondent company
had no assets to pay its debts. What are the legal solutions to deal
with such cases?

It is well-known that liquidation provisions are contained in Title 11
of Law No. 11/2015 (the "Commercial Companies Law"), namely arti-
cles 304 to 321, and one of the liquidation provisions stipulates that
all debts owed by the company to its creditors will fall due regardless
of their maturity date. As a result, all creditors (including those whose
debts are not yet due) will request the settlement of their debts by
the liquidated company, and will therefore dispute with the claimant
in the arbitration award for the company's assets after its liquidation
is announced.

The most important provision of liquidation is that the company may
collect its dues and pay its liabilities. Therefore, an arbitration award
issued in favour of the respondent will be deemed among the obliga-
tions of the liquidated company. However, the company liquidated
(as a company) will not enter this stage unless it seeks to evade its
obligations, and lawyers and judges are well aware of this fact.

The Qatari legislature has not tackled
the effect of liquidation after the
issuance of an arbitration award
against the partners in a company.

The Qatari legislature has not tackled the effect of liquidation after
the issuance of an arbitration award against the partners in a
company. Whoever asserts that there is presumed bad faith on the
part of the partners in the company intends to prejudice the interests
of the prevailing party in arbitration.

How to Send the Partners in
the Respondent Company in
Liquidation into a Spiral

After the company enters into liquidation (whether judicial or by
mutual consent of the partners), we recommend that the claimant
file a request that the respondent be declared bankrupt, in accor-
dance with article 719 of Law No. 27/2006 (the "Commercial
Transactions Law"), which provides:

"With the exception of joint venture companies, professional
companies, State-owned companies or those in which the
State owns more than half its capital, and where the activity
engaged in is to administer a public facility, a company may be
declared bankrupt if it ceases to pay its debts on due dates as a
result of disturbance of its financial position and the instability
of its credit.
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The company may be declared bankrupt even if the suspension
of payment has taken place while it is in liquidation stage.

Any creditor who has not paid his debts may file for bankruptcy
of the company within three years following the removal of its
registration from the Commercial Register.”

The legal effect of having the company
and the partners declared bankrupt will
be to ensure joint and several liability
of the partners for the payment of the
company’s liabilities.

Based on the foregoing provision, we recommend that the claimant
file a request that the respondent company and partners be declared
bankrupt by ordinary procedure. The legal effect of having the
company and the partners declared bankrupt will be to ensure joint
and several liability of the partners for the payment of the company's
liabilities, since the company under liquidation, as per article 730 of
the Commercial Transactions Law, may not propose bankruptcy
composition. In this regard, article 730 stipulates that:
"The bankruptcy of the company may not end up by composi-
tion if the judgment declaring bankruptcy has been issued
during the liquidation stage.
If @ company that is not in the liquidation stage requests
composition, the conciliation proposals shall be made with the
consent of the partners holding more than half the capital in
partnerships and joint-stock companies, and upon the
approval of the Extraordinary General Assembly or the Partners
Assembly in other companies. The legal representative of the
Company shall undertake to propose composition suggestions
to the Body of Creditors.”

This provision means that the company under liquidation may not
resort to composition to avoid bankruptey.

As to the importance of bankruptcy proceedings, article 732 of the

Commercial Transactions Law provides for the following:
“If after the company is declared bankrupt it appears that its
assets are insufficient for the payment of at least 20% of its
debts, the court may, upon the request of the bankruptcy
director, require all or some of the members of the board of
directors or managers, jointly or severally, to pay all or part of
the company's debts; unless they prove that they have
managed the company with due diligence.”

Article 298 of the Commercial Companies Law stipulates that if the
losses of a limited liability company become equal to half of its the
capital, the managers must, within 30 days from the date when the
losses reach this limit, propose to the General Assembly either to
cover the capital or to dissolve the company. The decision to dissolve
the company may only be issued if the majority required for the
amendment of the company's articles of incorporation votes in
favour.

Should the managers fail to invite partners, or if partners are unable
to reach a decision on the matter, the managers or partners, as the
case may be, will be jointly liable for the company's obligations
resulting from their negligence.

Based on our experience in this field, we are of the view that most of
the companies sued in the past have not adhered to the aforemen-
tioned 30-day deadline due to lack of good legal advice, where law
firms are resorted to in this regard. However, the relationship between
law firms and SMEs is associated with the problems after their occur-
rence and not before. Therefore, the 30-day deadline is difficult to
adhere to due to the ignorance of national legislation.

Failing to comply with the article 298 of the Commercial Companies
Law gives a company's opponents the right to sue the managers of
the company based on their joint liability and their own available
funds. However, this situation is very critical if they are sentenced.

The Qatari courts have effective and fair procedures for the prevailing
party in arbitration even where the respondent company proceeds
with liquidation in order to avoid paying its obligations to the losing
party.

BIOGRAPHY

DR. NASSER MEHSIN AL-ADBA has been practising
law extensively throughout the world last for over 16
years. He specialises in International Law, International
Trade, and Dispute Resolution, having recently been
chosen for the World Trade Organization roster of
panelists as the sole representative from State of
Qatar.

Dr. Al-Adba is renowned for his skills in commercial
arbitration and Alternative Dispute Resolution, and
has successfully managed over USD 7 billion in cases.

Dr. Al-Adba is also a professor at the Qatar University
College of Law.
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Legal Conferences

QATAR

27-28 January 2020,
Qatar University Auditorium, Doha

Annual Conference of the College of Law, Qatar University
— Law and the Media: Contemporary Opportunities and
Challenges

This year's annual conference of the College of Law at Qatar
University aims to examine issues of both traditional and modern
media. Although many States guarantee freedom of expression,
the individual's right to free opinion and expression has come
under scrutiny. The rapid development of media and communica-
tion technologies has led to an increase in tools of repression

and a variety of media-restricting techniques. Some of these
techniques include banned publishing, reputation degrading,
intimidation of media staff by means of fabricated charges and
prosecutions, unfair imprisonment, forced disappearance, and
the misuse of media as a means to commit crimes.

It is for this reason that an opportunity to draw attention to and
discuss the risks and threats engulfing the profession at both the
national and international levels in the context of the law is
imperative.

For more information or to register, contact:
mmattar@qu.edu.qa or law.events@qu.edu.qa
or check the College of Law's webpage: www.qu.edu.qa/law/.

INTERNATIONAL

17-18 January, Milan, Italy

27th World Forum of Mediation Centres

Organised by the International Association of Lawyers [ Union In-
ternationale des Avocats (UIA), the World Forum of Mediation
Centres brings together the best commercial mediation practitio-
ners and ADR centres from around the world, together with ma-
nagers, academics, teachers, trainers, young practitioners, and all
those interested in learning more about mediation.

The Forum takes place every nine months in different countries
around the world. It fosters the exchange of views on the develop-
ment of ADR, enhancing knowledge, and best practices, giving
new ideas, ensuring the best understanding of ADR, and learning
from other cultures.

This 27th Forum promises to be again exceptional because it will
be the opportunity to gather experiences, ideas, observations
about development of mediation and make comparison to en-
hance our knowledge and our practice.

For more information and to register, visit:
https://www.uianet.org/en/events/27th-world-forum-
mediation-centres?backlist#presentation

12-13 March 2020, Ciragan Palace Kempinski,
Istanbul, Turkey

23rd Annual IBA Arbitration Day

Innovation 360: New and Novel Ideas for the Practice of
Arbitration—Critically Tested

Under the theme of Innovation 360: New and Novel Ideas for the
Practice of Arbitration-Critically Tested, the 2020 Arbitration Day

will present a series of panels, with each panel presenting one
new idea that challenges a key aspect of the way in which inter-
national arbitration is currently practised. Each panel discussion
will start with the proponents of the new idea making their case.
The other panellists and the audience will then subject the new
idea to critical testing and rigorous assessment.

For more information and to register, visit:
https://www.ibanet.org/Conferences/conf1004.aspx

23-24 April 2020, Istanbul, Turkey

ICLAI 2020: International Conference on Law and Artificial
Intelligence

The International Conference on Law and Artificial Intelligence
aims to bring together leading academic scientists, researchers
and research scholars to exchange and share their experiences
and research results on all aspects of law and artificial intelli-
gence. It also provides a premier interdisciplinary platform for re-
searchers, practitioners and educators to present and discuss the
most recent innovations, trends, and concerns as well as practical
challenges encountered and solutions adopted in the fields of law
and artificial intelligence.

For more information or to register or submit a paper, visit:
https://waset.org/law-and-artificial-intelligence-conference-
in-april-2020-in-istanbul
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LexisNexis on the Ground

12 November 2019

The 4™ Annual Qatar
Business Law Forum

Nearly 250 legal professionals gathered together to attend the 4th
Qatar Business Law Forum, an exclusive event organised by LexisNexis
in partnership with the Ministry of Commerce and Industry, the Qatar
International Court and Dispute Resolution Centre (QICDRC), Al
Sulaiti Law Firm, Qatar University College of Law, and Qatar Chamber.

The Forum consisted of a conference in the morning and a gala
dinner in the evening.

The morning conference was dedicated to the latest developments in
Qatar business law. Speakers from LexisNexis partners at the Ministry
of Commerce and Industry, QICDRC, Qatar University College of
Law, and from sponsors Al Sulaiti Law Firm, K&L Gates, DWF,
Pinsent Masons, and Squire Patton Boggs gave presentations and
contributed to discussions on topics such as data privacy, Qatar's
adoption of the Singapore Convention on Mediation, the new foreign
investment law, international blockchain regulation, and investor-
state disputes. The conference ended with a panel discussion on the
Qatar diplomatic crisis.

That evening, 250 legal professionals attended the Qatar Business
Law Forum gala dinner and awards presentation, sponsored by

Khalid Al Attiya Law Firm, to honour leading lawyers and law
firms. The judging panel consisted of leaders in the legal community
and lawyers in the government and academic sector.

Hilal Al Khulaifi (General Counsel of the Year), with LexisNexis's
Vincent Slingerland (far left), French Ambassador HE Mr. Franck Gellet

(left) and LexisNexis MENA CEO Guillaume Deroubaix (right).

Al Sulaiti Law Firm, winners of Qatar Law Firm of the Year (presented by award sponsor Pinsent Masons)
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Essa Al Sulaiti (left, Sports Law Team of the

Year) and Hamad Al Yafei (right, Employment
Team of the Year)

Squire Patton Boggs (International Law Firm of the Year)

Congratulations to this year's winners: e General Counsel of the Year - Hilal Al Khulaifi (Legal Affairs
e Qatar Law Firm of the Year - Al Sulaiti Law Firm Department, Ministry of Commerce and Industry)

* International Law Firm of the Year - Squire Patton Boggs * Legal Counsel of the Year - Lauren Djedid (Legal Department,
o ADR Team of the Year - K&tL Gates Qatar Financial Centre Authority)

® Banking & Finance Team of the Year - Simmons & Simmons e Legal Department of the Year (Large Team) - Qatar Financial

Centre Authority Legal Department

e Legal Department of the Year (Small Team) - Qatar Rail Legal
Department

® Innovative Legal Teaching Award - Qatar University College
of Law Masters in Public and Private Law

® Employment Team of the Year - Hamad Al Yafei Law Firm
® Property & Construction Team of the Year - K&L Gates

® Pro Bono Team of the Year - Khalid Al Attiya Law Firm

® Sports Law Team of the Year - Essa Al Sulaiti Law Firm

® Technology, Media & Telecommunications Team of the Year
- Sultan Al Abdulla & Partners

Winners of the Qatar Business Law Forum awards
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INDIVIDUAL EMPLOYMENT CONTRACTS:
A GUIDE FOR EMPLOYERS AND WORKERS

BY ESSA BIN MOHAMMED AL SULAITI

e Your go-to manual on wages, end-
of-service payment entitlements,
employee leave, termination, and
much more
e A must-have reference for
Employment Law lawyers and in-
. ORDER YOUR COPY BY EMAIL AT
house counsel in Qatar CONTACT.ME@LEXISNEXIS.COM



Lexis Middle East Law

LexisNexis-

Middle East
& North Africa

WITH GULF LEGAL ADVISOR
DRAW ON A VIRTUAL

DREAM TEAM
LAW FIRM

OF PRACTICE AREA SPECIALISTS

There is no substitute for practical
experience - and we are delighted that
so many leading people at the top of
their profession, across so many fields of
specialty, have worked with us to launch
Gulf Legal Advisor - the new online
practical guidance content available on
Lexis Middle East Law.

Gulf Legal Advisor makes each discipline
accessible through the guidance of lawyers
who work in that area day in and day out.

It gives busy practitioners the what, how,
and why of the GCC laws that they need to
work profitably, day to day.

ATTORNEY ARBITRATION
AUTHORS COMMERCIAL
CONSTRUCTION
Book a demo of CORPORATE
Lexis Middle East Law DISPUTE RESOLUTION

CONTRIBUTING

and receive a free selection from LAW FIRMS EMPLOYMENT

Gulf Legal Advisor IENNSECE{@YENCY

LEXIS.AE/DEMO IP & INFORMATION TECHNOLOGY
PRACTICE PRIVATE WEALTH AND TAXATION
AREAS REAL ESTATE
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